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CHAPTER  THE  NINTH. 

On  Judícatureí  on  Lawj  Prívate  and  Criminal ^ 
and  on  the  Commercial  and  Servile  Clajfes^ 


/    ' 


'*■!        I 


1.  '  I  NOW  wiil  propoünd  the  immemorial 

*  duties  of  man  and  woman,  who  muft  both 

*  remain  firm  in  the  legal  path,  whether  united 

*  or  féparátedi 

2.  *  Day  and  night  muft  women  be  held  by 

*  their  proteétors  in  a  ftate  of  dependence  j  büt 

*  in   lawful  and  innocent  recreations,   though 

*  rather  addided  to  them,  they  may  be  left  at 

*  their  own  diípofal. 

3.  *  Their  fathers  proteft  them  in  childhood; 

*  their  huíbands  protect  them  in  youth ;  their 

*  fons  protect  them  in  age :  a  woroan  is  uever 
^  fit  for  independence, 
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4.  *  Reprehenfible  is  the  father,  who  gives 

*  not  his  daughter  in  marriage  at  the  proper 
« time;  and  the  huíband,  who  approaches  not 
«  his  wife  in  due  feafon ;  reprehenfible  alfo  is 

*  the  fon,  who  proteds  not  his  mother  after  the 

*  death  of  her  lord. 

5.  »  Women  muft,  above  all,  be  reftrained 

*  from,  the  fmalleft  illicit  gratificatik)n  j  for,  not 

*  being  thus  reftrained,  they  bring  forrow  on 

*  both  fámilies : 

6.  *  Let  huft)ands  confider  this  as  the  fupreme 
« law,  ordained  for  all  claífes  j  and  let  them, 

*  how  weak  foever,  diligently  kcep  their  wives 

*  under  law  ful  feftrrdlions ; 

7.  *  For  he,  who  preferves  his  wife  from 

*  vice,  preferves  his  oíFspring  from  fufpicion  of 

*  bajlardy^  his  ancient  ufages  from  negleB,  his 

*  í^xxiújfrom  difgrace,  \í\m(e\ífrom  anguijh^  and 

*  his  áMtyfrom  violation. 

8.  *  The  huíband,  after  conception  by  his 

*  wife,  becomes  himfelf  an  embryo,  and  is  born 

*  a  fecoüd  time  here  below;  for  which  reafon 

*  the  wife  is  called  jáyá,  fince  by  her  {Jáyaté) 

*  he  is  born  again : 

9.  *  Now  the  wife  brings  forth  a  fon  endued 

*  with  fimilar  qualities  to  thofe  of  the  father  j 

*  fo  that,  with  a  view  to  an  excellent  ofFspring, 

*  he  muft  vigilantly  guard  his  wife. 

10.  *  No  man,  indeed,  can  whoUy  reftraia 
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women  by  violent  meafures;  but,  by  thcíe 
expedients,  they  may  be  reftrained : 

11.  ^Let  thé  huíband  kecp  his  wife  employ- 
ed  in  the  coUeftion  and  expenditure  of  wcalth^ 
in  purification  and  fems^le  duty,  in  thé  prc- 
paration  of  daily  food,  and  the  fuperintend- 
ence  of  houfehold  utenfils. 

12.  *  By  cónfinement  at  home,  even  nnder 
afFcétionate  and  obfervant  guardians,  they  aré 
not  fecure;  but  thofe  women  aré  truly  fecure^ 
who  are  guarded  by  their  own  good  inclina- 
tions. 

13.  *  Drinking  Jpirituous  líquor^  aíTociating 
with  evil  perfons,  abfence  from  her  huíband^ 
rambling  abroad,  "  unfeafonable  fleep,  and 
dwelling  in  the  houíe  of  another,  are  fix 
faults  which  bring  infamy  on  a  married  wo- 
man: 

14.  *  Such  women  examine  not  beaiity,  ñor 
pay  attention  to  age ;  whéther  their  lover  be 
handfome  or  ugly,  they  think  it  is  eilough 
that  he  is  a  man,  and  purfue  their  pleafures¿ 

15.  '  Through  their  paffion  for  men,  their 
mutable  temper,  their  want  of  fettled  afFeftion^ 
and  their  pervcrfe  nature  (let  them  be  guard- 
ed in  this  vvorld  ever  fo  well)  they  foon  be- 
come  alienated  from  their  huíbands. 

16.  *  Yet  íhould  their  huíbands  be  diligently 
*  careful  in  guarding  them;  tlíough  they  well 
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*  know  the.difpolltion,  with  which  the  lord  of 
'  creation  iorrnednhem :  ,  .  .    • 

17 •  ^  M^Nu  allotttíd  to  fuch  wo^ea  a  loyc  of 

*  their  be^,,of  their  fejat,.and  df  ornamenta  ím- 
f.pure  appetites,  wrath,  weak  flexibility,  deíire 
í  of  miíchief,  and  bad  conduél. 

18.  *  Women   have   no   bufinefs  with   the 

*  tcxts  of  the  Féda;  thus  is  the  law  fully  fettled: 

*  having,  therefore,  no  evidence  of  law^  and  no 

*  knowledge  of  expiatory  texts,  finful  women 
\  muft  be  as  foul  as  falfehood  itfolf;  and  this  is 

*  a  fixed  rule. 

19.  *  To  this'eíFect  many  texts,'  which  may 

*  íhow  theirtrue  difpofition,  are  chanted  in  the 

*  Vedas:  hcar  now  their  expiation  for  fin. 

20.  "  That  puré  blood,  which  my  mother 
"  defiled  by  adulterous  defire,  frequenting  the 
*'  houfes  of  other  men,  and  violating  her  duty 
"  to  her  lord,  that  blood  may  my  father  pu- 
"  rify!"     Such  is  the  tenour  of  the  holy  text, 

*  which  her  fon^  who  knows  her  guilt^  mujl  pro^ 
^  nounce  for  her  i         , 

21.  ^  And  this  expiation  has  beendcclared 

*  for  every  unbecoming  thóught,  which  en- 

*  ters  her  mind,  concerning  infidelity  to  her 
í  huíband ;  fince  that  is  the  beginning  of  adul- 

*  tery. 

22.  '  Whatever  be  the  qiialities  of  the  man ¿ 
f.with  whom  a.  woman  is  unitcd  by  lnwfi^i 
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*  marriag€,*fuch  qualitíes  cven  íhe  aíTumes; 

*  like^a  riveri/¿/>(?^.witlí  theifeal 

23.  *  AcsHAMA  la',  a  womau.  of  the  lowefl:" 

*  birthi  being  thus  uiüted  to  Vasisht'ha,  and 

*  Sa'rangi',   being  united  to  Mandapa'la, 

*  wcre  entitled  to  very  high  honour : 

24.  *  Theíe,  and  other  fcmales!of  low  birtb,' 
*.  have  attáined  enrirrerncef  in'this  wqVIcI* by. iti& 
^  réfpeftive  góód  qúalitiesof  tlieir .lords. 

25.  *  Thus  has  the  law,  ever  purev  been  pro-' 

*  pounded  for  the  GÍvil  condüél  of  méii.  and 

*  women:    hear,    next,   the   laws   coñcerning 

*  children,  by  obedience  to  which  macy  happi-' 
**neís,  be  attáined  in  this  and  the  futúre  life. 

-    26.  ^.-WHE^gQod  women,  united  with  huf- 

*  bands  in  expeólation  of  progény,  eminently 

*  fortúnate  and  wbitthy  of  reverehcc,  irradiate' 

*  the  houfes  ¿f  their  lords,  between  thcm  and 
^  goddeffes  of  abundancetherc  is  no  diverfity 
^  whatever.  ,     .. 

27.  *  The  produ6lion  of  children,  .thenur- 
^  ture  of  them,  whcn  produced,  and  the  daily 
^  fuperintendence  of  domcílick  afFairs,  are  pe- 

*  culiar  to  the  wife;  . 

28.  *  From  the  wife  alone  proceed  ofíspring, 

*  good  houfehold  management,  fplicitous  atten- 

*  tion,  moft  exquifite  careíTes,  and  that  heavenly 

*  beatitüde,  which  íhe  obtains  for  the  manes  of 
^  anceftors,  and  for  the  bujband  himfelf. 
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29.  *  She,  whó  deferts  not  hcr  lord,  but 
'*  keeps  in  fubjeélion  to  hicn  her  heart^  hcr 
f  ípcech,  and  her  body,  íhall  attain  his  manlion 

*  in  heaven^  and,  .by  the  virtUDus  in  thii  world, 

*.  be  called  Sádkwu  or  goQ¿  and  fdthjul i 

30.  *  But  a  wife,  by  difloyalty  to  her  huf* 

*  band,  íhall  incur  difgrace  in  this  lif^,  aud  be 
^  born  in  the  next  frpm  the  womb  of  a  íhakal, 

*  or  be  tormepjted  witb  horrible  difeaf^s,  which 

*  puniHi  vice^ 

31.  *  LEARRnow  tfiat  excellent  law,  univcr^ 

*  fally  falutary,  which  .was  declared,  eoncerning' 
^  iflue,  by  great  and  good  fages  foriperly  born, 

32.  *  They  coníider  the  male  iflue  of  a  woi- 

*  man  as  the  fon  of  the  lord ;  but,  on  the  fub» 

*  je£l  of  that  lord,  a  difference  of  opinión  is 

*  meníioned   \vi   the  Veda ;   fome   giving  that 

*  ñame  tq  the  real  procre^tor  of  the  child*,  and 

*  others  applying.  it  to  the  married  pofleífor  of 
5  the  woman. 

'^2i'í  '  The  woman  is  cpnfidered  in  law  as  the 

*  field,  and  the  man  as  tbe  grain :  npw  vegetar  ' 
^  ble  bodies  are  formed  by  fhe  united  operation 

^  of  the  feed  and  the  field.   . 

.    34^  Mn  fome  cafes  the  prolifick  power  of 

*  the  male  is  chiefly  dillinguiíhed ;  in  others, 

*  the  feceptacle  of  the  female^  but,  wheu  both 

*  are   equal   in   dignity,    the  cíFspring  is  mpft 
f  highly  eftccmed : 
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35.  *  In  general,  as  between  thc  male  and 
female  powers  of  procreation,  the  naalc  is  held 
fupefibur ;  fincc  the  oíFspring  of  all  procreant 
beings  is  diílinguiíhcd  by  marks  of  the  male 
power. 

36.  '  Whatever  be  the  quality  of  fced,  fcat- 
tered  in  a  íield  prepared  in  due  feafon,  a  plant 
of  the  fame  quality  fprings  in  that  fíeld,  with 
peculiar  vifible  properties. 

37.  *  Certainly  this  earth  is  called  the  pri* 
meval  womb  of  naany  beings ;  but  the  feed 
exhibits  not  in  its  vegetation  any  properties 
of  the  womb, 

38.  *  On  earth  here  below,  even  in  the  fame 
ploughed  field,  íeeds  of  many  different  forma, 
having  been  fown  by  huíbandmen  in  thc 
proper  feafon,  vegetate  according  to  their 
nature : 

39.  *  Ricéplants,  mature  in  fixty  days,  and 
thofe,  which  require  tranfplantation,  mudga^ 
tttay  májha,  barley,  leaks,  and  fugarcanes  all 
ípring  up  according  to  the  feeds. 

40.  *  That  one  plant  Ihould  be  fown,  and 
another  produced,  cannot  happen  :  whatever 
feed  may  be  fown,  éven  that  produces  its 
proper  ftem. 

41.  *  Never   muft  it   be  fown   in  another 

*  man's  field  by  him,   who  has  natural   good 

•  fenfe,   who   has   been   well   inftrudcd,  who 


S  GN  THE  SAME  5  AND  ON  THE 

*  knóws  the  Veda  and  ¡ts  AngaSj  wbo  defires 
^  long  life : 

42.  *  They,  who  are  acquaintcd  with  paft 
f  times,  have  preferved,  on  thís  fubjeft,  holy 
f  ftrains  chanted  by  every  breeze,  declaringy 
^  that  **  feed  muft  not  be  fown  in  the  ficl4  of 
í^  another  man/' 

43.  *  As  the  arrow  of  that  hunter  is  vain, 

*  who  íhoots  it  into  the  wound,  which  anothef 
f  had  made  juft  before  in  the  antelope,  thus 
f  inftantly   perifhes   the    feed,  which   a   mai^ 

*  thrqws  into  the  foil  of  another : 

44.  *  Sages,  who  know  former  times,  coiiíi- 
'^  der  this  earth  fPrtfhiviJ  as  the  wife  of  king 
f  Príthu  ;  and  thus  they  pronounce  cultivated 
f  land  to  be  the  property  of  him,  who  cut  away 
f  the  Wood,  ar  wbo  cleared  and  tilled  it  \  and  the 

*  antelope,  of  the  firft  hunter,  who  mortally 
^  wounded  it.  ' 

45.  *  Then  only  is  a  maq  perfef9:,  whcn  he 
f  confifts  of  three perfons  umted,  h\s  wife,  him^ 
f  felf,  and  his  fon;  and  thus  have  learned  Bráñr 

*  fnens  announced  this  maxim  z  "  The  hulband 
**  is  even  one  perfon  with  h\swife,''jfor  a//  dar 
f  mejitck  and  religious^  notfar  all  crvil,  purpofes. 

46.  *  Neither  by  fale   ñor  defertion   can   a 

*  wife  be  releafed  from  her  huíband :  thus  we 
f  fully  acknowledge  the  law  enafted  of  oíd  by 
í  the  lord  of  crcatures. 
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47.  *  Once  is  the  partition  of  an  inhcritancé 
made;  once  is  a  damfel  given  in  marriage; 
and  once  does  a  man  fay  '*  I  givc:^*  theíc 
three  are,  by  good  men,  done  once  for  all  and 
irrevocaély. 

48.  *  As  with  cows,  mares,  female  camels, 
flave  girls,  milch  bufFalos,  íhegoats,  and  ewcs, 
it  is  not  the  owner  of  the  bullor  other  father, 
who  owns  the  ofFspring,  cven  thus  is  it  with 
the  wives  of  othei  s^ 

49.  '  They,  who  have  no  property  in  the 
fíeld,  but,  having  grain  in  their  pofleíñon, 
fow  it  in  foil  owncd  by  anothcr,  can  reccivc 
no  advantage  whatever  from  the  corn,  which 
may  be  produced : 

50.  *  Should  a  bull  beget  a  hundred  calves 
on  cows  not  owned  by  his  maíler,  thofc 
x:alves  belong  folely  to  the  proprietors  of 
the  cows ;  and  the  ftrength  of  the  bull  was 
wafted : 

51.  *  Thus  mcn,  who  have  no  marital  pro- 
perty in  women,  but  fow  in  the  fields  owned 
by  others,  may  raife  up  fruit  to  the  huíbands ; 
but  the  procreator  can  have  no  advantage 
from  it. 

52*  *  Unlefs  there  be  a  fpecial  agreement 
between  the  owners  of  the  land  and  of  the 
feed,  the  fruit  belongs  clcarly  to  the  land- 
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owner ;  for  the  receptacle  is  more  important 
than  the  feed  :  '  .  ^..  ■>  : 

53.  *  But  the  owners  ©fithe^feed  and  of  the 
foil  may  be  confidered  in^lhis  world  as  Jomt 
owners  of  the  crop,  which  they  agrce>  by 
fpecial  compadt  in  confidrecation  of  tbe  feed, 
to  dividie  between  them. 

54»  '  Whatever  man  owns  a  field,  if  feed, 
conveyed  into  it  by  water  or .  wind,  íhould 
germniate,  the  plant  belongs  to  the  land-¿ 
owner:  the  mere  fower  take»  not  the  fruit* 

SS*  ^  Such  is  the  law  concerning  the  oííi 
fpring  of  cows,  and  mares,.of  female  camelsi 
goats,  and  íheep,  of  flave  girls,.  hens,  and 
milch  buíFalos,  unkjs  there  he.  a  fpecial  agree^ 
ment. 

'  56.  *  Thus  has  the  comparativc  inoportance 
of  the  foil  and  the  feed  been  declarcd  to  yqu : 
1  will  next  propound  the.  Jaw  concerning 
women,  who  have  no  ífTue  by  their  hitjbands.  * 

57.  *  The  wjfe  of  an  eider  brother  ¡&. con- 
fidered as  mother-in-law  to  the  younger;  and 
the  wife  of  the  younger  as  daughtcr-in-lawto 
the  eider: 

58.  *  The  eider  brother,  amoroufly  ap- 
proaching  the  wife  of  the  younger,  aud  the 
younger^  carefling  the  wife  of  tbe  eider,  are 
both  degraded,  evcn.  though  authorized  by  the 
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^  Ilujband  orjpiritual  guide^  except  when  fuch 
<  wife  has  no  iflue. 

59.  *  Oh  failurc  of  iflue  by  the  huíband^  if 
"^  he  be  of  thefervile  clafsj  tlie  defired  oS^spring 

*  may  be  procrcatcd,  either  by  hi$  brother  or 

*  fomc  oúitr  fapinday  on  the  wife,  who  has  becn 

*  duly  authorized: 

60.  *  Sprinklcd  with  clarified  butter,  íilent, 
^  in  the  night^  let  the  kinfman  thus  appoínted 

*  beget  one  fon,  but  a  fecond  by  no  meáns,  on 

*  the  widow  or  chtldlejs  wife: 

61.  *  Some  fage8,  learned  in  the  laws  con- 

*  cerning  women,  thinking  it  poifible,  that  tho 

*  great  objeA  of  that  appointment  may  not  be 

*  obtained  by  the  birth  of  a  Jingle fon^  are  of  opi* 

*  nion,  that  the  wife  and  appointed  kinfman 
*miay  legally  procréate  a  fecond. 

62.  '  The  firft  objeft  of  the  appointment 

*  being   obtained   according  to  law,  both  the 

*  brother  and  the  widow  rauft  live  together  like 

*  a  father  and  a  daughter  by  affinity. 

6^.  *  Either  brother,  appointed  for  this  pur- 

*  poíe,  who  deviatcs  from  the  ftrift  rule,  and  - 

*  a6ls  from  carnal  deíire,  íhall  be  degraded,  as 

*  having  defiled  the  bed  of  bis  d&ughter-in-law 

*  or  of  his  father. 

64.  *  By  men  of  twiceborn  clafíes  no  widow, 

*  or  childlefs  wife^  muft  be  authorized  to  con- 
^  ceive  by  ahy  othcr  than  heV  lord ;  for  they, 
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*  who  autborize  hcr  to  conceivé  hy  any  o'thcr, 

*  viólate  the  primeval  law.    .''''- 

6^n  *  Such  a  commiflión  to  a  broiher  dr  other 

*  near  kinfman  is  nowhere  mentioned  in   the^ 

*  nuptial  textsof  thc  Veda;  ñor  isthe  marriagc» 
^  of  a  widow  even  named  in  thp  laws"  con- 
^  cerning  marriage,  * 

66,  <  This  praftiee,  íit  only  for  cattlé,  is  re- 

*  prehended  hy  leaped  Brdkmens;  yet  it  is  de- 
^  clared  to  have  been  the  praétice  even  of  men, 

*  while  Ve'na  hadiovereign  powcr :  '  * 
'    67/*  He,  poílfeffing  the  wfeole  earfh^ -and 

*  tfience  onfy  called  the  chief  of  fage  monarchs,' 
^gave^riíe  toa  confuíion  of  clalTes,  when  his 

*  inteHé(ft  bécame  wéak  through  luft. 

68»  '  Since  his  time  the  virtuous  diíappróve 

*  of  that  man,  who,  through  delufion  of  mind; 

*  direéls  a  widow  to  receive  the  carejjes  ofanother 

*  for  the  íake  of  progeny. 

69.  '  The  damfel,  indeed^   whofe  huíband 

*  íhall    die   after  troth   verbally  plighted,   but 

*  before  conjummation^  his  brother  íhall  take  in 

*  marriage  according  to  this  rule : 

70.  ^  Having  efpoufed  her  in  due  form  of 

*  law,  íhe  belng  ciad  in  a  white  robe,  and  puré 

*  iñ  her  moral  condu£t,  let  him  approach  her 

*  once  in  each  proper  íeafon,  and  un  til  iíTuc 

*  be  kad. 

t\  71.  *  Let  no  man  of  fenfe,  who  has  once 
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*  given  his  daughter  to  a  fuitor,  give  her  again 

*  to   another;    for   l\c,    who  gives  away  his 

*  daughtef,  wbom  he  h;ad  beforc  given,  incurs 
f  the:guilt  and  fihe'of  fpeaking  falfely  in  a 

*  caufe  cohcerning  mankind.  ? 

« 

.  72.  *  EvEN  though  a  man  ha  ve  majried  a 
*.yD\¡ng  womaii  in  legal  form,  yet  he  máy  aban-* 

*  don  her,  if  he  find  her  blemiíhed,  •  añliéled 
f  with  difeafe;  or  previoufly  dcflowered,  and 
*'given  to  him  with  fraud  : 

73.  *  If  any  man  giye  a  faulty  damfel  in 

*  marriage,  without  difclofing  her  blemiíh,  the 
^  huíband  may  annul  that  aél  of  her  illminded 

*  giver. 

74.  •  Should  a  man  have  bufinefs  abroad, 

*  let  him  aíTure  a  fit  maintenance  to  his  wife, 

*  and  then  refidej^  ^ ^/Wina  foréigncountry; 
f  íince  a  wife,  even  though  virtuous,  may  be 
5  tempted  to  a6t  amiís,  if  íhe  be  diftreíTed  by 
?  want  of  fubfiftence  : 

I    75.  *^  While  her  huíband,  havingfettléd  her 

*  maintenance,  reíides  abroad,  iet  her  continué 
f  firm  in  religious  aufterities ;  but,  if  he  leave 
f  hex  no  fiípport;  let  her  fublift  by  Jpinning  and 
(  othei;  blanxelefs*  arts. 

*  76.  *  If'he  live  abroad  on  account  of  fome 

*  fac;fcd    duty,   let  -her    watt    for   him   eight 

*  ycars ;  if  on  account  of  knowledge  or  fame. 
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fix ;  i£  on  account  of  pleafure,  three  :  afíér 
thofe  terms  have  expiredyjhe  mujtfoUow  htm. 

77.  *  FoR  a  whole  year  let  a  huíband  bcar 
with  his  wife,  who  treats  him  with  averfion; 
but,  aftera  year,  let  himdeprive  her  of  herfepa- 
rate  property,  and  ceafe  to  cohabit  with  her. 

7B.  *  She,  who  negleéls  her  lord,  though  ad- 
difted  to  gaming,  fbnd  of  fpirituous  liquors, 
or  difeafed,  muft  be  deferted  for  thrce  tnonths^ 
and  deprived  of  her  ornaoients  and  houfehold 
furniture  : 

79.  '  But  íhe,  who  is  avcrfe  from  a  mad  huí^ 
band,  or  a  deadly  finner,  or  an  eunuch,  or  one 
without  manly  ftrength,  or  one  affliéled  wkh 
fuch  maladies  as  puniíh  crimes,  moíl  neither 
be  deferted  ñor  ftripped  of  her  property. 

80.  *  A  wiFE,  who  drinks  any  fpirituous 
liquors,  who  a6ls  immorally,  who  íhows 
hatred  to  her  lord^  who  is  tncurahly  difeaíed^ 
who  is  mifchievous,  who  waftes  his  property, 
may  at  all  times  be  fuperfeded  by  another 
wife. 

81.  *  A  barren  wife  may  be  fuperfeded  by 
another  in  the  eighth  year  :  (he,  whofe  chil- 
dren  are  all  dead,  in  the  tenth;  íhe,  who 
brings  forth  only  daughters,  in  the  cleventh  ¿ 
íhe,  who  fpeaks  unkindly,  without  delayj 

82.  *  But  íhe,  who,  though  afíliólcd  with 
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illnefs,  is  beloved  and  virtuous^  muft  never  be 
diígraced,  though  íhc  may  be  fuperleded  bjr 
another  wife  with  her  own  confent. 

83.  *  If  a  wife,  legally  fuperfeded,  íhall  de- 
part  in  wrath  from  the  houfe,  íhe  muft  either 
inftantly  be  conñned,  or  abandoiied  in  the 
prefence  of  the  whole  family : 

84.  *  But  íhe,  who,  having  been  forbidden, 
addiéts  herfelf  to  intoxicating  liquor  even  at 
jubilces,  or  mixes  in  crowds  at  theatres,  muft 
be  fined  íix  raSíicas  of  gold. 

85.  *  When  twiceborn  men  takc  wives,  both 
of  their  own  clafs  and  others,  the  prccedence, 
honour,  and  habitation  of  thofe  wives,  muft 
be  ícttlcd  according  to  the  order  of  their 
clafTes : 

86.  *  To  all  fuch  married  men,  the  wives  of 
the  fame  claís  only  (not  wives  of  a  diíFercnt 
clafs  by  any  means)  muft  perform  the  duty 
of  perfonal  attendance,  and  the  daily  buñneís 
relatiiig  to  adls  of  religión ; 

87.  *  For  he,  who  fooliíhly  caufes  tholc 
dutie5  to  be  performed  by  any  other  than  bis 
wife  of  the  iame  clafs,  when  íhe  is  near  at 
hand,  has  been  immemorially  conñdered  as  a 
mere  Chandála  bcgotten  on  a  Bráhmenu 

88.  '  To  an  excellent  and  handfome  youth 
of  the  fame  clafs,  let  every  man  give  his 
daughtcr  in  marriage,  according  to  law ;  even 
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though  íhe  ha  ve  not  att^ined  hér  age  oí  eighf 
years  : 

89.  *  Buf  it  is  better^  that  the  datnfeU 
though  marnageable>  íhould  ílay  at  home  till 
her  death,  than  that  he  íhould  cver  give  het 
in  marriage  to  a  bridegroom  void  of  excellent 
quallties.  , 

90.  *  Three  years  let  a  damfel  wait,  though 
íhe  be  marriageable ;  but,  after  that  term,  let 
her  chufe  for  herfelf  a  bridegroom  of  equal 
rank : 

91.  *  If,  not  behig  given  in  marriage^  ílie 
chufe  her  bridegroom,  neither  íhe,  ñor  the 
youth  chofen,  commits  aiiy  ofFence ; 

92.  '  But  a  damfel,  thus  eleding  her  huf- 
band,  íhall  not  carry  with  her  the  ornaments, 
which  íhe  received  from  her  father,  ñor  thofe 
given  by  her  mother  pr  brethren:  if  íhe  cárry 
them  away,  íhe  commits  theft. 

93.  *  He,  who  takes  to  wife  a  damfel  of  full 
age^  íhall  not  give  a  nuptial  prefent  to  her 
father ;  íince  the  father  loíl  his  dominión 
over  her,  by  dctaining  her  at  a  time,  when 
íhe  might  have  been  a  parent. 

94.  '  A  man,  aged  thirty  years,  may  marry 
a  girl  of  twelve,  íf  be  jind  one  dear  to  his 
heart;  or  a  man  of  twenty-four  years,  a 
damfel  of  eight:  but,  'úhejinijb  his  jtudentjhip 
earlier^  and  the  duties  of  his  next  arder  would 
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*  ot!herwife  be  impeded,  let  him  marry  immc- 

*  diately. 

95.  *  A  wife,  given  by  the  gods»  who  are 

*  named  in  the  brida!  texts^  let  the  huíband  re-  * 
'  ceive  and  fupport  conftantly,  if  íhe  be  vir- 

*  tuous,  though  he  married  her  not  from  in- 

*  clination:  fuch  conduél  will  pleafe  the  gods. 

96.  *  To  be  mothers  were  women  created  ; 
^  and  to  be  fathers,  men ;  religious  rites,  there- 

*  fore,  are  ordained  in  the  Veda  to  be  performed 

*  by  the  hujband  together  with  the  wife. 

97.  *  If  a  nuptial  gratuity  has  adtually  been 
,*  given  to  a  damfel,  and  he,  who  gave  it,  íhould 

*  die  before  marriage^  the  damfel  íhall  be  mar- 

*  ried  to  his  brother,  if  íhe  confcnt ; 

98.  •  But  even  a  man  of  the  ícrvile  claís 

*  ought  not  to  receive  a  gratuity,  when  he  gives 

*  his  daughter  in  marriage ;  fince  a  father,  who 

*  takes  a  fee  on  tbat  occqfion^  tacitly  fells  his 

*  daughter. 

99.  *  Neither  ancients  ñor  moderns,  who 

*  were  good  men,  have  ever  given  a  damfel  iii 

*  marriage,  after  íhe  had  been  promifed  to  an- 

*  othcr  man ; 

I  oo*  •  Ñor,  even  in  former  creations,  have 

*  we  heard  the  virtuous  approve  the  tacit  íale  of 

*  a  daughter  for  a  price,  under  the  ñame  of  a 

*  nuptial  gratuity. 

101.  "  Let  mutualfidelitycontinue  tiUdcath;*' 

VOL.  VI.  c 
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this,  iii  few  word?,  may  be  confidered  as  thc 
fupreme  law  between  huíband  and  wife. 

103.  *  Let  a  man  and  woman,  united  hy 
niarriage,  conftantly  beware,  left,  at  auy 
time  difunitcd,  they  viólate  their  mutual, 
fidelity. 

103.  '  Thus  has  been  declared  to  you  the 
law,  abounding  in  the  pureft  afFe6l¡on,  for 
thc  condudl  of  man  and  wife  ;  together  with 
the  praéiice  of  raifing  up  ofFspring  t^  a  hujband^ 
oftbefervile  clafs  on  failure  of  i¡fue  by  htm  ¿^- 
gotten:  learn  now  the  law  of  inheritaace. 

104.  *  After  the  death  of  the  father  and  the 
mother,  the  brothers,  being  aíTembled,  may 
divide  among  themfelves  the  paternal  and 
maternal  eftate ;  but  they  have  no  power  over 
it,  while  their  parents  live,  unlefs  the  fatber 

.  ahufe  to  dijlribute  it. 

105.  *  The  eldeft  brother  may  take  en  tire. 
poíTeííion  of  the  patrimony ;  and  the  others 
may  live  under  him,  as  t/iey  lived  under  their 
father,  unlefs  they  chufe  to  befeparated. 

106.  *  By  the  eldeft,  at  the  moment  of  his 
birth,  the  father,  having  begotten  a  fon,  dif- 
charges  his  debt  to  his  own  progenitprs  5  the 
eldeft  fon,  thercfore,  ought  before  partition  to, 
manage  the  whole  patrimony: 

107.  *  That  fon  alone,  by  whofe  birth  he 
•difcharges  his  debt,  and  through  whom  he 
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^attaiiis    immortality,   was   begotten   from    a 
íenfe  oí  duty :  all  the  reft  are  confidered  by 
ihe  wife  as  begotten  from  love  of  pleafure. 
1 08.  *  Let  the  father  alone  fupport  his  fons; 
and  the  firft  born,  his  younger  brothers;  and 
let  them  behave  to  the  eldeft,  according  to 
law,  as  childrcn  Jhou/d Mave  to  their  father. 
'■'  109.  *  The  firft  born,  jf  vtrtuous,  exalts  the 
family,  or,  ifvitwus^  deftroys  it:  the  firft  born 
iis  in  this  world  the  moft  refpeclable;  and  the 
•good  never  treat  him  with  difdain, 

•  lio.  *  If  an  eider  brother  a¿l,  as  an  eider 
brother  ought,  he  is  to  be  rever ed  as  a  motlier, ' 

-as -a  father;  and,  even  if  he  have  not  the  be- 
haviour  of  a  good  eider  brother,  he  íhould  be ' 
•reípéíled  as  a  maternal  uncle^  or  other  kinf- 
man. 

-  iii.  *  Either  let  them  thus  Uve  together, 
or,*  if  they  At^v^  feparately  to  perform  religious 
^ites,  let  them  live  apart ;  fince  religious  du- 
ties  are  multiplied  in  íeparate  houfes,  their 
feparation  is,  therefore,  legal  and  even  laúd-- 
able. 

-"  112*  '  The  portion  dedufted  for  the  eldeft  is 
a  twentieth  part  of  the  heritagé,  with  the  beft 
t)f  all  the  chattels ;  for  the  middlemoft,  half 
of  that,  or  a  fortieth ;   for  the  youngeft,  a  ' 
quarter  of  it,  or  an  eightieth. 

•  1 1 3.  •  The  eldeft  and  youngeft  reípéíiiVely  * 

c  2 
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take  their  juíl  mentioned  portions;  and,  if 
therc  be  more  than  one  bctween  them,  each 
of  the  intermedíate  fons  has  the  mean  portioh. 
or  the  fortieth. 

114.  '  Of  all  the  goods  coUeded,  let  the  firft 
born,  if  be  be  tranfcendantly  learned  and  vir^ 
tuous,  take  the  beíl  article,  whatever  is  moft 
excellent  in  its  kind,  and  the  beft  of  ten  cows 
or  the  like: 

II S*  ^  But,  among  brothers  equally  íkUIed  in 
performing  their  feveral  dutles,  there  is  no 
dcduétion  of  the  beft  in  ten,  or  the  mojí  excel^ 
knt  chattel\  though  fome  trifle,  as  a  mark  of 
greater  vencration,  íhould  be  given  to  the  firft 
born^  ' 

1 16.  *  If  a  deduftion  be  thus  made,  let  equal 
íhares  of  the  refidue  be  afcertained  and  re^ 
ceived\  but,  if  there  be  no  dedudion,  the 
Abares  muft  be  diftributed  in  this  manner : 

j  1 7.  *  Let  the  eideft  have  a  double  íhare, 
and  the  next  born,  a  íhare  and  a  half,  ifthey 
clearly  furpafs  the  rejl  in  virtue  and  learning  > 
the  younger  fons  muft  have  each  a  íhace :  if 
all  be  equal  in  good  qualities^  they  muji  all  take 
Jhare  andjhare  alike. 

118,  *  To   the  unmarried  daughters  by  the 

fame  mother^  let  their  brothers  give  portions 

out  of  their  own  allotments  refpeílively,  ac^ 

cording  to.  the  clajjes  of  their  feveral  motbers: 
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*  Ict  each  give  a,  fourth  part  of  h¡s  own  diftiníl: 

*  íhare ;  and  thcy,  who  refufe  to  give  it,  fliall 

*  be  degraded. 

119.  ^  Let  thetn  never  divide  the  valué  of  a 

*  fingle  goat  or  íheep,  or  a  fingle  beaft  with 

*  unclovcn   hoofs :  a  íingle  goat  or  íheep  re^ 

*  maining  ofter  an  equal  dífiribution  belongs  to 
'  the  firft  borii. 

120.  *  Should  a  younger  brother  in  the  man-- 

*  ner  before  mentioned  have  begotten  a  fon  on  the  1 

*  wife  of  his  deceafed  eider  brother,  the  divifion 

*  muft  then  be  made  equally  between  tbat  fon^ 

*  wbo  reprefents  the  deceafedy  and  his  natural  fa^ 

*  ther :  thus  is  the  law  fettled. 

121,*  The  reprefentative  is  not/ofar  whoUy 

*  fubftituted  by  law  in  the  place  of  the  deceafed 

*  principal,  as  to  have  the  portion  of  an  eider  fon  i 

*  and  the  principal  becamc  a  father  in  confe- 

*  queiKe  of  the  procreation  by  his  younger  bro-» 

*  theri  the  fon,  therefore,  is  entitlcd  by  law  to 
^  an  equal  íhare,  but  not  to  a  double  portion. 

122,  •A  younger  fon  being  born  of  a  firít 

*  married  wife,  after  an  eider  fon  had  been 
*^  born  of  a  wife  laft  married,  but  of  a  lower 

*  c/q/sy  it  may  be  a  doubt  in  that  cafe,  how  the 

*  divifion  ,íhall  be  made : 

123.  '  Let  the  fon,  born  of  the  eider  wife^ 
'  take  one  moíl  excellent  buU  deduéted  from 
^  the  inheritance :  the  next  excellent  buUs  are 
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**for  thofe,  who  were  born  Jirft ^  but  &re  inferior 

*  on  account  of  their  mothers,  who  ivere  married 
'  laft. 

124.  *  A  fon,  indced,  who  was  firft  born, 

*  and  brought  forth  by  the  wife  firft  marriedV 

*  may  take,  if  learned  and  virtMous^  onc  bull  and 
.'  fifteen  cows ;  and  the  other  fons  nnay  then 

*  take,  each  in  right  of  his   fevcral  mother; 
^  fuch  is  the  fixed  rule. 

125.  *  As.  bet ween  fons,  born  of  wives  equal 

*  in  their  clafs  and  without  any  other  diftinélion; 

*  there  can.  be  no  feniority  in  right  of  the  mo¿ 
/  ther;  but  the  feniority  ordained  by  law,  is 

*  according  to  the  birth. 

126.  ^  The  right  of  invoking  Indra  by  the 

*  texts,  ^zWcáfwabráhmanyáy  depends  on  a£tual 

*  priority  of  birth ;  and  of  twins  alfo,  if  any  fuch 

*  be  conceived  among  different  wiveá,  the  cldeft 
'  is  he,  who  was  firft  aftually  born. 

127.  '  He,  who  has  no  fon,  noay  appoint  his 

*  daughter  in  this  manner  to  raife  up  a  fon  for 

*  him,  faytng :  "  the^  male  child,  who  íhall  be 
*'  born  from  her  in  wedlock,  íhall  be  mine  for 
*•  the-purpofe  of  perforniing  my  obfcquies." 

128.  '  In  this  nianner  Dacsha  himfelf,  lord 

*  of  creatcd  beings,  anciently  appointed  all  his 
^fifty  daughters  to  raife  up  fons  to  him,  for  the 

*  fake  of  multiplying  his  race : 

,     129.  '  He  gave  ten  to  Dherma,  thirteen  to 
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*  Casyapa,   twenty-fcven  to  Soma,   king  ¡(f 

*  Bráhmens  and  medical  plants^  after  doing  ho- 

*  nour  to  them  wíth  an  aíFedlionate  heart. 

130.  *  The  fon  of  a  man  is  even  as  himfelf; 
'  and  as  the  ion,  fuch  is  the  daughter  thus  ap^ 

*  potnted:  how  then,  if  he  have  no  fon ^  can  any 

*• '  < 

*  inherit  his  property,  but  a  daughter,  who  id 
^  clofely  unlted  with  his  own  foul? 

131.  *  Propcrty,    gíven    to    the   mother   oa 

*  her  marriage,  is  inherited  by  her  unmarried 

*  daughter;  and  the  fon  of  a  daughter,  appoinü 

*  ed  in  the  manner  juft  mentioned^  íhall  inherit 

*  the  whole  eftate  of  her  father,  who  leaves  no 

*  ion  by  himfelf  begótten : 

132.  *  The  fon,  however,  oífucb  a  daughter, 
'  who  fucceeds  to  all  the  wealth  of  her  father 

*  dying  without  a  ion,  muft  ofFer  two  funeral 

*  cakes,  one  to  his  own  father,  and  one  to  the 

*  father  of  his  mother. 

133.  *  Between  a  fon*s  fon  and  the  fon  of 
^  fuch  a  daughter,  there  is  no  diíFerencc  in  law; 

*  íince   their  father  and   mother  both  fprang 
^  from  the  body  of  the  fame  man : 

.   134.  *  But,  a  daughter  having  been  appoint- 

*  ed  to  produce  a  fon  for  her  father,  and  a  fon, 

*  begótten  by  himfelf  y  being  afterwards  born,  the 

*  divifion  of  the  heritagc  muft  in  that  cafe  be 
^  equal ;  íince  there  is  no  right  of  primogení- 

*  ture  for  a  womau. 
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135.  *  Should  a  daughter,  thvs  appointed  to 

*  raife  up  a  fon  for  her  father,  die  by  any  ac- 

*  cident  without  a  ion,  thc  huíband  of  that 

*  daughter  may,  without  hefitation,  poffefs  him- 

*  felf  of  her  property. 

136.  *  By  that  male  child,  whom  a  daughter 

*  thus  appointed,  either  by  an  implied  intentioa 

*  or  a  plain  declaratlon,  íhall  produce  from  an 

*  huíband  of  an  equal  clafs,  the  maternal  grand- 

*  father  becomes  in  law  the  father  of  a  fon : 

*  let  that  fon  give  the  funeral  cake  and  poflefs 

*  the  inheritance. 

137.  ^  By  a  fon,  a  man  obtains  viélory  over 

*  all  people ;  by  a  fon's  ion,  he  enjoys  immor- 

*  tality;  and,  afterwards,  by  the  fon  of  that 
^  grandfon,  he  reaches  the  folar  abode. 

138.»*  Since  the  fon  {tráyaté)  delivers  hls 

*  father  from   the   hell  namcd  put^   he  was, 

*  therefore,  called  puttra  by  Brahma'  himfelf : 

139.  *  Now  between  the  fons  of  his  fon  and 

*  of  his  daughter  thus  appointed^  there  fubfifts  ¡n 
^  this  world  no  diíFerence ;  for  even  the  fon  of 
^Jiich  a  daughter  delivers  him  in  the  next,  like 

*  the  fon  of  his  fon. 

140.  *  Let  the  fon  of  fuch  a  daughter  offer 
« the  firft  funeral  cake  to  his  mother ;  the  íc- 

*  cond  to  her  father ;  thc  third,  to  her  paternal 

*  grandfathcr, 

141.  ^  Ov  the  man,  to  whom  a  fon  has  been 
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glven,  according  to  a  fubfequent  hw^  adorned 
with  every  virtue,  that  fon  íhall  takc  a  Jifth 
or  Jixtb  part  of  the  heritage,  though  brought 
from  a  diíFerent  fatnily. 

142.  *  A  given  fon  muft  never  claim  the 
family  and  eftate  of  his  natural  father :  the 
funeral  cake  foUows  the  family  and  eftate; 
but  of  him,  who  has  given  away  his  fon,  the 
funeral  oblation  is  extinél. 

143.  *  The  fon  of  a  wife,  not  authorized  to 
have  iíTue  by  another,  and  the  fon  begotten, 
by  the  brother  of  the  huíband,  on  a  wife,  who 
has  a  fon  then  living,  are  both  unworthy  of 
the  heritage;  one  being  the  child  of  an  aduí- 
terer,  and  the  other  produced  through  n^ere 
luft. 

144.  *  Even  the  fon  of  a  wife  duly  authorized, 
not  begotten  according  to  the  IdiVf  already  pro- 
poundedy  is  unworthy  of  the  paternal  eftate ; 
for  he  was  procreated  by  an  outcaft: 

145.  *  But  the  fon  legally  begotten  on  a  wife, 
authorized  for  the  purpofe  before  menttoned^ 
may  inherit  in  all  refpeSísy  if  be  be  virtuous  and 
learnedj  as  a  fon  begotten  by  the  huft)and; 
fince  in  that  cafe  the  fced  and  the  produce  be- 
long  of  right  ta  the  owner  of  the  field. 

1 46.  '^  He,  who  kecps'  a  Jixed  and  moveable 
eftate  of  his  deceafed  brother,  maintíiins  the 
widow,  and  raifes  up  a  fon  to  that  brother. 


'26 
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ínuíl:  give  to  that  fon,  ai  the  age  ofjifteenj  thc 
whole  of  his  brother's  divided  property. 

147.  '  Should  a  wife,  eveii  though  legally 
authorized,  produce  a  fon  by  the  brother,  or 
any  other  fapinda^  of  her  huíband,  that  fon,  if 
begottcn  with  amorous  embraces^  and  tokens  of 
impare  defire,  the  láges  proclaim  bafeborn 
and  incapable  of  inheriting. 

748.  *  This  law,  which  has  preceded^  muft  be 
underftood  of  a  diftribution  among  fons  be- 
gotten  on  women  of  the  fame  clafs:  hear  now 
the  law  concerning  fons  by  feveral  women  of 
difFcrent  claíTes, 

149.  *  íf  there  be  four  wives  of  a  Brábmen 
ix\  the  d¡re6l  order  of  the  c^laíTes,  and  íbns  are 
produced  by  them  all,  this  is  the  rule  of  par- 
tition  among  them : 

150.  *  The  chief  fervant  in  huíbandry,  the 
bull  kept  for  impregnating  cows,  the  riding 
horfe  or  carriage,  the  rwg  and  ot¿er  ornamcnts^ 
and  the  principal  meíTuage,  íhall  be  deduéíed 
from  the  inheritance  and  given,  to  the  Bráb- 
men  fon,  together  with  a  larger  íliare  by  way 
o'f  preeminence. 

1 51.  *  Let  the  Brábmen  take  three  íhares  of 
thc  refidue ;  tKe  fon  of  the  CJhatriyá  wife, 
two  íhares  ;  the  fon  of  the  Vaifyá  wife,  a  íhare 
and  a  half ;  and  the  fon  of  the  ^üdra  wife, 
íiiay  ia!:e  óne  íhare. 
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152.  ^  Or,  if  270  deduSíion  be  made^  Jet  fome 
períbii  learned  in  the  law  divide  the  whole 
coUeéled  cftate  into  ten  parts,  and  make  a 
legal  diftribution  by  thisfolJowing  rule: 

153.  *  Let  the  fon  of  the  Bráhmant  take  four 
parts;  the  fon  of  the  Cjhatrtyá^  threc^  let  the 
fon  of  the  Vaifyá  ha  ve  two  parts ;  let  the  foü 
of  the  Súdra  take  a  fingle  part,  if  be  be  vir-^ 
íuous» 

.154.  *  But  whether  the  Bráhmen  havefon^, 
or  have  no  fons,  by  wives  of  the  tbree  Jirjl 
cjajfes^  110  more  than  a  tenth  part  muft  be 
given  to  the  ..fon  of  a  Südra. 

155.  '  The  fon  of  a  Bráhmeriy  a  Cfiatriyá,  or 
a  Vaifyá  by  a  woman  of  the  ícrvile  clafs,  íhall 
inherit  no  part  of  the  eílate,  tinlefs  be  be  vtr^ 
tuous-,  norjointly  witb  otherfons,  unlefs  bis  mo'- 
iber  was  lawfully  married :  whatevcr  his  fa- 
ther  may  give  him,  let  íhat  be  hís  own. 

156.  *  AU  the  fons  of  twiccborn  men,  pro- 
duced  by  wives  of  the  fame  clafs,  muft  divide 
the  heritage  equally,  after  the  younger  bro- 
thers  have  given  the  ñrft  born  bis  deduiSled 
allotment. 

157,  *  For  a  Súdra  ís  ordained  a  wife  of  hís 
own  clafs,  and  no  other:  all,  produced  by  hcr, 
íhall  have  equal  íliares,  though  íhe  have  a 
hundred  fons. 

158,  V  Op  the  twelvc  fons  of  melí,  wliom 
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Menú,  fprung  from  the  Self-cxiftcnt,  has 
namcd,  fix  are  kinfmcn  and  heirs  ;  fix,  not 
hcirs>  except  to  their  ownfathers^  but  kinfmené 

159.  •  The  fon  begottcn  by  a  man  himfclf 
in  lawful  wedlock^  the  fon  af  his  wifc  begottcn 
in  tbe  manner  before  defcribed^  a  fon  given  to 
hinjy  a  fon  made  or  adopted^  a  fon  of  conccaled 
birth,  or  whofe  realfatber  cannot  be  knowrty  and 
a  fon  rejeéled  by  bis  natural  parents,  are  the 
fix  kinfmen  and  heirs : 

1 60.  *  The  fon  of  a  young  woman  unmarried^ 
the  fon  of  a^pregnant  bride,  a  fon  bought,  a 
fon  by  a  twice  married  wonrian>  a  fon  felf- 

V 

given,  and  a  fon  by  a  Súdra^  are  the  íix  kinf- 
men, but  not  heirs  to  collaterah. 

i6i.  ^  Such  advantage,  as  a  man  would  gain, 
who  íbould  attempt  to  pafs  deep  water  in  a 
boat  made  of  woven  reeds,  that  father  obtaius, 
who  paífes  the  gloom  of  death,  leaving  only 
contemptible  fons,  wha  are  tbe  eleven^  or  at  leafi 
thejixy  laft  mentioned. 

162.  '  If  the  two  heirs  of  one  man  be  th« 
fon  of  hÍ3  owu  body  and  a  fon  of  his  wife  by 
a  kinfman,  tbe  former  of  wbom  was  begotten 
after  his  recoveryfrom  an  illnefs  thought  incura^ 
ble^  each  of  the  fons,  exclufively  of  the  other, 
íhall  fucceed  to  the  whole  eiílate  of  his  natural 
father. 

163.  ♦  The  fon  of  his  own  body  is  the  foíc 
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*  heir  to  bis  eftate,  but,  tbat  all  cvil  may  be  f e- 
'  movedy  let  hitn  allow  a  mainteiiance  to  tbe 
Meft; 

164.  *  Aiid,  wben  tbe  fon  of  tbe  body  has 

*  taken  an  account  of  tbe  paternal  inberitance,' 

*  let  bitn  give  a  fixtb  part  of  it  to  tbe  fon  of 

*  tbe  wife  begotten  by  a  kínfman,  ¿efore  hisfa^ 

*  ther^s  recovery ;  or  a  fifth  part,  if  tbat  fon  be 
^  eminently  virtÉous. 

1 65.  •  The  fon  of  tbe  body,  and  tbe  fon  of 

*  tbe  wife  may  fucceed  immediately  to  thc  pa- 

*  ternal  eílate  in  íhe  manner  juft  mentioned;  but 

*  tbe  ten  other  fons  can  only  fucceed  in  order 

*  to  tbe  family  duties  and  to  tbeir  íhare  of  thc 

*  mberitance,  thofe  laft  named  being  excluded  by 

*  any  one  of  the  preceding. 

166.  *  HiM,  wbom  a  man  has  begotten  on 

*  his  own  wedded  wife,  let  bim  know  to  be  tbe 

*  firft  in  rank,  as  tbe  fon  of  his  body. 

167.  •  He,  wbo  was  begotten,  according  to 

*  law,  on  tbe  wife  of  a  man  deceafed,  or  im- 

*  potent,  or  difordered,  after  due  autbority  givcn 

*  to  her,  is  called  tbe  lawfül  fon  of  tbe  wife. 

i68,  *  He,  wbom  bis  fatber,  or  vaoúitx  witb 

*  her  hufband's  ajfent^  gives  to  another  as  bis 

*  fon,  provided  tbat  tbe  doñee  have  no  iílue,  if 

*  tbe  boy  be  of  tbe  fame  clafs  and  aíFeítionately 

*  diípofed,  is  confidered  as  a  fon  given,  the  gift 

*  iúng  confirmed  by  pouring  water. 
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169.  •  He  is  coníídcred   as  a  fon   made  or 

*  adopted^  whom  a  man  takes  as  his  own  ion, 

*  the  boy  bcing  equal  in  clafs,  endued  with  filial 
^  vírtues,  acquainted  with  the  merit  ofperform- 
^jng  ohfequies  to  his  adopter^  and  with  the  fui  of 

*  omitting  them. 

170.  '  In   whoíe    manfions   foever   a   male 

*  child  íhall  be  brought  forth  by  a  married  wo- 

*  man  y  whofe  hujband  has  long  leen  ahfenty  if  the 

*  real  father  cannot  be  difcovered,  but  if  tt  be 

*  probable  that  he  was  of  an  equal  clafs  y  that  child 
^  belongs  to  the  lord  of  the  unfaithful  wife^  and 

*  is  called  a  fon  of  concealed  birth  in  his  nian- 

*  íion.  ^ 

^171.  *  Aí)oy,  whom  a  man  receives  as  his 

*  own  lÍDn,  after  he  has  been  defcrted  with- 
^  out  juft  cavfe  by  his  parents,  or  by  either  of 

*  them,  if  one  be  deady  is  called  a  fon  rejeéled. 

172.  *  A  iowy  whom  the  daughter  of  any 

*  .man  privately  brings  forth  in  the  houfc  of  her 

*  father,  if  íhe  afterwards  marry  hcr  lover»  is 

*  defcribed  as  a  fon  begotten  on  an  unmarried 

*  girl. 

173.  *  If  a  pregnant  young  woman  marry, 

*  whether  her  pregnancy  be  known  or  unknown, 

*  the  male  child  in  her  womb  belonscs  to  the 

*  bridegroom,  and  is  called  a  fon  received  with 
•his  bride. 

17^%  *  He  is  called  a  fon  bought,  whom  a 
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man,  for  the  fake  of  having  a  fon  to  perform Kh 
objeqiúes^  purchafes  from  his  father  and  mo- 
ther,  whether  the  boy  be  equal  or  unequal  tú 
himfelf  in  good  qualiticSj  for  in  chfs  all  adopted 
fons  muft  be  equal. 

175.  *  He,  whom  a  wonrian,  either  forfaken 
by  her  lord  or  a  widow,  conceived  by  a  fecond 
huíband,  whom  Ihe  took  by  her  owti  defire, 
thoügh  againft  law^  is  called  the  fon  of  a  wo-^ 
man  twice  married: 

176.  *  If,  on  her  fecond  marriage^  íhe  be  ílill 
a  virgin,  or  if  íhe  left  her  huíband  uader  the 
age  of  puberty  and  return  to  him  at  his  full 
age,  íhe  muíl  again  perform  the  nuptial  ccre- 
mony,  either  with  her  fecond,  or  her  young  and 
defertedy  huíband. 

177.  *  He,  who  has  loít  his  parents,  or  been 
abandoned  by  them  without  juíl  caufe,  and 
ofFers  himfelf  to  a  man  as  his  fon^  is  called  a 
fon  íelfgiven. 

178.  *  A  fon,  begotten  through  luíl  on  a  Sü-^ 
dra  by  a  man  of  the  prieílly  clafs,  is  evcn  as 
a  corpfc,  though  alive,  and  is  thence  called  ia 
law  a  living  corpfe : 

179.  *  Büt  a  fon,  begotten  by  a  man  of  the 
^  fervile  clafs  on  his  female  llave,  or  qn  the  fe- 
'  male  flave  of  his  male  llave,  may  take  a 
'  íhar.e  of  the  heritage,  if  permitted  by  the  other 
^fons:  thus  is  the  law  eftabliíhed. 
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1 80.  •  Thefe  eleven  fons  (the  fon  of  the  wife, 
and  the  reft  as  enumerated)  are  allowed  by 
wifc  legiflators  to  be  fubftitutés  in  order  for 
fons  of  the  body,  for  the  falce  of  preventing  a 
failure  of  obfequics; 

18  !•  *  Though  fuch,  as  are  called  fons  for 
that  purpofe,  but  were  produced  from  the 
manhood  of  others,  belong  in  truth  to  the  fa- 
ther,  fxom  whofe  manhood  they  feverally 
fprang,  and  to  no  other,  except  by  ajuJtJiSiion 
oflaw. 

182.  *  If,  among  feveral  brothers  of  the 
whole  blood,  one  have  a  fon  born.  Menú 
pronounccs  them  all  fathers  of  a  male  child 
by  naeans  of  that  fon ;  fo  thatj  iffucb  nephew 
would  be  the  heir^  the  úneles  have  no  power  to 
adopt  fons: 

183.  *  TChus  if,  among  all  the  wives  of  the 
fame  huíband,  one  bring  forth  a  male  child, 
Menú  has  declared  them  all,  by  means  of 
that  fon,  to  be  mothers  of  male  iíTue, 

184.  '  On  failure  of  the  beft,  and  of  the  next 
beft,  among  thofe  tnvelve  fons,  let  the  inferiour 
in  order  take  the  heritage ;  but,  if  there  be 
many  of  equal  rank,  let  all  be  íharers  of  the 
eftate. 

185.  *  Not  brothers,  ñor  parents,  but  fons^ 
iflivingf  or  their  male  i/fue,  are  heirs  to  the  de- 
ceafed,  but  of  him,  who  leaves  no  fon,  ñor  a 
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*  w^Cj  ñor  a  daugbtef^  thtí  fathcr  íhall  take  the 

*  inheritance;  and>  if  he  ledve  neither  fathevi  nof 

*  mother^  the  brothcrs. 

1 86,  *  To  three  ancejtors  tnuft  water  be  givcn 

*  at  their  obfequies;  for  three  [the  father^  hk 
'father^  and  the  paternal  gran^ather)  is  the  fu- 

*  neral  eake  ordained  í  the  fourth  in  défcent  iá 

*  the  givcr  of  oblations  io  tbem^  and  their  hetr^  if 

*  they  die  withoüt  nearer  dejhendants  j    but  the 

*  fifth  has  no  concern  with  the  gift  qf  the  funeral 

*  cake. 

1 87*  *  To  the  neatoñjapinda^  mak  orfemak^ 

*  aftcr  him  in  the  third  degrce>  the  inheritance 

*  next  belongs ;  thén,  on  failure  offapindas  and 
^  of  their  iíTue^  the  famánódaca^  or  diftant  kinf* 

*  manj  íhall  be  the  heir  1  or  the  ípiritual  pre- 

*  ceptor,  or  the  pupiJ,  or  the  fellawftudentj  ofthB 

*  deceafed: 

i88¿  •  On  failure  of  all  thoft,  the  lawful 

*  héirs  are  fuch  BráhmenSf  as  have  réad  thé 

*  three  Vidas ^  as  are  puré  in  body  af^  tnind^  as 

*  have  fubdued   their  paííions ;  and  they  fnu/t 

*  confequentty  offer  the  cake:   thus  the  ritesr  of 

*  obfequies  cannot  faih  '   .  ^  * 

1 89,  *  The  property  of  a  Érahnkn  íhall  tíever 

*  be  táken  as  an  efcheat  by  the  king :  tbis  \%  á 

*  fixed  law:  but  the  wealth  of  tbé  other  cláífeá, 

*  pn  failure  of  att  bcirs^ -the  king  n>ay  take* 

190.  *  If  the  widow  of  a  man,  who  died 
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without  a  fon,  raife  up  a  fon  to  him  by  onc  of 
his  kinfmen,  let  her  deliver  to  that  fon,  at  hh 
full  agCj  the  colle6ied  eftate  of  the.deccafed, 
whatever  it  be* 

191.  *  If  two  fons,  begotten  by  \yjo  fuccejfive. 
hujbandsy  who  are  both  dead^  contend  for  their 
property,  then  in  the  hands  of  their  mother^ 
let  each  take,  exclufively  of  the  other,  his  owa 
father's  eftate. 

192.  •  On  the  death  of  the  mother,  let  all 
the  uterine  brothers,  and  the  uterine  íifters,  if 
unmarriedj  equally  divide  the  maternal  eftate: 
each  married  Jifter  Jhall  have  afourth  part  of  a 
brother^s  allotment. 

193.  *  Even  to  the  daughters  of  thofe 
daughters,  it  is  fit,  that  fomething  íhbuld  be 
given,  from  the  aílets  of  their  maternal  grand- 
mother,  on  tjie  fcore  of  natural  aíFeétion. 

194.  *  Wkat  was  given  before  the  nuptial 
fire^  what  was  given  on  the  bridal  proceífion^ 
wjiait  w«5  given  in  token  of  lo  ve,  and  what 
was  received  from  a  brother,  a  mot^er,  or  a 
fathcr,  are  confidered  as  thé  (\xío\á  feparate 
prpperty  of  a  married  woman : 

195.  *  What  íhe  received  after  marriage 
from  the  family  of  her  huft^aud,  and  what 
her  aíFeñionate  lord  may  have  given  her,  flxaU 
be;  inhcritcd,  cven  ifihe  die  in  his  lifetirae^  by 
her  children* 
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196.  *  It  is  ordained,  that  the  property  óf  á 

*  woman^    married    by  thc    cercmonies  called 

*  Brábmai  Daiva,  Arjha^  Gándharva^  or  Prá-^ 
'japatya^  íhall  go  to  her  hüíband>  if  íhe  dié 

*  without  iíTue, 

197.  *  But  her  wealth  givelí  oti  tlie  márriáge 

*  called  Afüra^  or  on  either  of  the  tijoo  dthers,  iá 
^  brdained,  on  her  death  without  iflue,  to  be- 

*  come  the  property  of  het  father  and  mother*  . 

198*  *  If  a  widow,  nvhofe  hujband  bad  i^tbef 

*  ^ives  of  different  clájfesy  íhall  have  received 

*  wealth  at  any  time  as  a  gift  from  her  fáther, 

*  and  Jball  die  witbout  ijfue^  it  fliall  go  to  thé 

*  daughter  of  the  Bráhmanl  wife>  or  to  the  iffue 

*  of  that  daughtef ♦ 

199.  *  A  woriían  íhduid  ñever  make  a  hoárd 

*  from  the  goods  of  her  kindred,    wbicb  aré 

*  Gommon  to  bér  and  many;  ol:  even  from  the 
'  property  of  her  lord,  without  his  alTenti 

a  00.  /  Such  ornamental  apparel,  as  women 

*  wear  during  the  Uves  of  their  hufbands,  the 
^  heirs  of  thofe  huíbands  ihaU  not  divide  among 

*  themfelves :  they,  who  divide  it  among  them- 

*  felves,  fall  deep  intüjim 

.  2QXé  ^  Eunuchs  and  outcaíls,    perfons  born 

*  blind  or  déaf>  madmen,  idiots^  the  dumb,  and 
*.  fuch  as  have  loft  the  ufe  of  a  limb^  are  excluded 

*  from  a  Ihare  of  the  heritage; 

•  J202.  *  But    it   is  juft,   that   the  heir<|  who 
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knows  his  duty,  íhould  give  all  of  them  food 
and  raimentyir  /¡fe  without  ftint,  according  ta 
the  bcft  of  his  power:  he,  who.  givcs  them 
nothing,  finks  aíTuredly  /^  a  regían  of  punijh- 
ment. 
ío^.  '  If  the  cíwiuch  and  the  reft  íhould  at 
any  time  defire  to  marry>  and  ifthe  ivife  oftbe 
eunucb  Jhould  raife  up  a  fon  to  bim  by  a  man  Zf- 
gally  appointedj  that  fon  and  the  iflue  of  fuch, 
as  have  children,  íhall  be  capable  of  inheriting. 

204.  '  After  the  death  of  the  father,  if  the 
eldeft  brother  acqulre  weahb  by  his  own  efforts 
befare  partitiony  a  íhare  of  that  acquifition  íhafl 
go  to  the  youngcr  brothers>  if  they  have  máde 
a  due  progrefs  in  learning ; 

205.  *  And  if  all  of  them,  being  unlearned, 
acquire  property  before  portition  by  their  own 
labour,  therc  Ihall  be  an  equal  divilion  of  that 
property  witbQUt  regar d  íq  ihefrfi  born ;  for  it 
was  not  the  wealth  of  their  father:  this  rule  is 
clearly  fcttled. 

,  206.  '  Weahh,  however,  acquired  by  learn- 
ing, belongs  cxclufively  to  any  onc  of  tbem, 
who  acquired  it ;  fo  does  aily  tbing  given  by  a 
fricnd,  reccived  on  account  of  marriage,  or 
prefented  as  a  mark  of  refpeñ  to  a  gueft. 

207.  '  If  any  one  of  the  brethren  has  a  com- 
petence  from  his  own  occupation,  and  want^ 
not  thé  property  of  bis  fatlier^  he  may  debar 
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*  himfelf  iirom  his  own  fliare,  fome  trifle  being 

*  giren  him  as  aconfideration,  to  ptenjent  futufe 

ao8*  *  What  a  brctlber  kas  acquited  hy  la- 

*  bour  cr  íkill,  without  ufing  the  patidmony,  he 
^  íhall  not  give  up  wkhout  hi&  aíTent ;  for  it  was 

*  gained  hj  his  own  exertion: 

aóp^  *  And  if  a  fon,  by  his  own  «fforts,  re- 

0 

*  <:OV€r  a  debt  or  property  unjufily  detatned^  which 

*  could  iict  be  recovered  before  by  hisfather^  he 

*  íhall  not,  unlefs  by  his  free  will,  put  it  into 

*  parcenary  with  his  brethren,  fince  in  faft  it 

*  ivad  acquired  by  himfelf. 

aio,  *  If  brethren,  once  dividid  and  living 

*  again  together  as  parceners,  make  a  fecond 

*  partiiion,    the   Ihares  maift   in  that   cafe   be 

*  equal ;  and  the  firfl:  born  íhall  have  no  right  of 

*  deduílion. 

211.*  Should  the  eldefl:  or  youngeft  of  feve- 
^  ral  brothers  be  deprived  of  his  íhare  by  a  civil 
^  death  on   his  entrance  into   the  fourth  '^order^ 

*  or  íhould  any  one  of  them  die,  his  vejled  inter- 
^  eji  in  a  íhare  íhall  not  wholly  be  loft; 

2 1 2.  *  But,  if  he  leave  neitbtr  fon^  ñor  "wife^ 

*  ñor  daughter^  norfather^  ñor  mother,  his  uter- 

*  ine  brothers  and  íiíiers,  and  fuch  brothers  as 

*  were  reuriited  after  a  feparation,  íhall  aíTemble 
'  and  divide  his  íhare  equally. 

215.  *  Any  eldeíl  brother,  who  from  avarice 
^  íhall  defraud  his  younger  brother,  íhall  forfeit 
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*  the  bümurs  ^his  primogeniture,  be  depriveí 
^  pf  his  pwn  Ihare,  and  pay  a  fine  to  the  king. 

214.  *  AU  thofe  brothers,  who  are  addidted 

*  to  any  vice,  lofe  their  title  to  the  inheritance: 
^  the  firft  born  íhall  npt  appropriate  it  to  him- 
rfelf,  but  íhaJl  give  ftares  (9  the  youngeft,  if 
^  they  be  nof  vitious. 

215.  *  If,  among  undivided  brethren  üvtng 
^  with  their  father,  there  be  a  common  exertion 
í  for  common  gain,  the  father  íhall  neyer  make 
^  an  unequal  divifion  among  theiw>  wben  tbej 
>  divide  their  famifies^ 

216.  ^  A  fon,  born  after  a  divifioü  in  the 
^  lifetinie  of  his  father  y  íhall  alone  inherit^lhe 

*  patrimpny,  or  íhall  have  a  íhare  oÍ  it  wíth  the 
^  divided  brethren,  if  they  retum  and  unite 
^  themfelyes  with  him, 

217.  *  Of  a  fon,  dying  childleís  and  leavtng 
^  no  widowy  th&  father  and  mother  flhall  take  the 
^  eílatej  and,  tl^e  mother  alfp  being  dead,  the 

*  paternal  grandfather  and  grandmother  íhall 
f  take  the  heritage  on  failure  of  brothers  and  nf'* 

*  phews^ 

218.  *  When  all  the  debtjs  and  wealth  have 

*  been  juftly  diílributed  according  tp  law,  any 
f  property,  th$it  may  afterwards  be  difcoyeyed,- 
^  íhall  be  fubjeft  tp  a  fimilar  diílribution. 

219.  *  Apparel,  carriage?,  pr  riding  horfesy 
^  and  ornaments  of  ordinary  value^  which  any  of 

*  fbe  heirs  had  ufed  by  gonfent  before  partition^ 


C0MMERCI4L  AND  SERVILE  CLASSES.     M 

*  dreíTed  rice,  water  in  a  well  or  cijlern^  female 
^ílaves,  family  priefts,  or  fpiritual  counfellors^ 
•and  pafture  ground  for  eattle,  the  wife  have 
^  declared  indivifible,  únd  Jlill  to  be  ufed  as  be^ 
^fore. 

220.  *  Thus  have  the  laws  of  inhcritance, 

*  and  the  rule  for  the  conduél  of  fons  (whether 

*  the  fon  of  the  wife  or  othérs)  been  expound- 

*  ed  to  you  in  order:  learn  at  prefent  the  kw 

*  concerning  games  of  chance. 

221.  ^  Gaming,  dthcr   with  inanimate  oí 

*  with  animated   things,  let   the  king   exelude 

*  whoUy  from  his  realm:  both  thofe  modes  of 

*  play  caufe  deftrudlion  to  princes. 

222.  '  Such  play  with  dice  and  the  like^  or  by 

*  matches  between  rams  and  coeks^  amounts  to 
^  open  theftj  and  the  king  muft  ever  be  vigilant 

*  in  fuppreffing  both  modes  ofplay: 

223.  *  Gaming  with  lifelefs  things  is  known 
•among  men  by  the  ñame  of  dyúta\  but  ^2?- 

*  máhwaya   figniíies   a   match    between    living 

*  creatures. 

224.  *  Let  the  king  puniíh  corporally  at  dií^ 
^  cretion  both  the  gamefter  and  the  keeper  of  a 

*  gaming  hpüíe,  whether  they  play  with  inani- 
4  mate  or  animated  things:  and  men  of  the 
^  fervile  clafs,  who  wear  the  Jlring  and  other 

*  marks  of  the  twiceborn. 

5125.  *  Gamefters,  pubüek  danctrs  and  fing- 
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ers,  reviler 8  of  fcripture,  open  hertíticks,  mcft 
who  perform  no?  the  dutícs  of  their  ícveral 
claíT^s,  and  fellers  of  fpirituom  Uquoir»  let  him 
inftantljr  baniíh  from  the  town : 

226.  *  Tbpfe  wretcjies,  lurking  like  ynfeen 
thieves  in  the  dpminion  of  a  princc,  conti- 
nually  harafs  bis  gopd  fubjefts  with  their  viti* 
ous  Gondud, 

227,  *  Even  in  a  former  creation  wa$  this 
vice  ^gan^ing  found  a  great  provoker  of  en^ 
mity;  let  no  fenfíble  man,  tbereforcí  addiél 
Jbimfelf  to  pl^y  even  for  his  amufément: 

298.  ^  Oa  the  man  addi&ed  to  it,  either  pri* 
yately  or  openly,.  let  puniíhment  bp  inflliéled 
at  the  difcretion  of  the  king. 

?}29.  *  A  MAN  of  the  military,  commerciali 
or  fervile  qlafs,  who  cannot  pay  a  fine,  íhall 
difcharge  the  debt  by  his  labour;  a  prieft  íhall 
difcharge  it  by  Uttle  and  little, 

^30.  *  For  women,  children,  perfons  of  crazy 
intelled:,  the  oíd,  the  poor,  aijd  the  infirm, 
the  king  íhall  order  puniíhment  with  a  fmall 
whip,  4  twig,  or  a  rope. 

23I,  *  Those  minifters,  who  are  employed 
in  publick  affairs,  and,  inflamed  by  the  blaze 
of  wealth,  mar  the  bufmefs  of  any  perfon 
conceri^ed,  let  tl^c  king  ílfip  of  all  their  pro^ 
perty. 

«32,  «  Such,  33  forge  yoyal  edids,  caufe  difc 
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^  fenfíons  among  the  great  miniñers,   or  kiU 

*  women,  pricfts,  or  children,  Ict  the  king  put 
^  to  death;  aiid  fuch,  as  ádhere  to  hi$  enemies. 

233.  *  Whatever  bufmefs   has  at  any  time 

*  bcen  tranfaited  conformably  to  law,  let  him 

*  confider  as  finally  fettled,  and  refufe  to  ua« 
^  ravel; 

234.  ^  But  whatever  bufinefs  has  been  con^ 

*  ciuded  illegally  by  his  miniílers  or  by  a  judge, 
^  let  the  king  himfelf  reexamina;  and  let  him 

*  fine  them  each  a  thoufand  panas* 

235.  ^  The  Ilayer  of  a  prieft,  a  foldier  oí 
^  merchant  drinking  arak,  or  a  prieft  drinking 

*  arak>  n^ead,  or  rum,  he,  who  fteals  the  gold  of 

*  a  prieft,  and  he,  who  violates  the  bed  of  his 

*  natural  or  fpiritual  father,  are  all  to  be  con- 

*  fidercd  refpe¿l:ively  as  oftendtrs  in  the  higheft 

*  .degree,  except  tbofe^  nx^hofe  critnes  are  notjit  to 

*  be  named: 

236.  ^  On  fuch  of  thofe  four,  as  have  npt 
^  aótually  performed  an  expiation,  let  the  king 
^  Icgally  inflidt   corporal   punifhment,  togetller 

*  with  a  fine, 

237.  *  For  violating  the  paternal  bed,  let  tht 
^  mark  of2L  fen^ale  part  be  impreíTed  on  the  for e* 

*  head  with  hot  iron  \  for  drinking  fpirits,  a  vint* 
^  ner's  flag ;  for  ftealing  facred  gold,  a  dog'9 
^  foot  j  for  murdering  a  prieft,  the  Jigufe  £^'  a 
^  )]iea4Ief$  cprpfe; 
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238.  '  With  none  to  cat  with  them,  wíA 

*  none  to  facrifice  with  them,    with  none  td 

*  read  with  them,   with  none  to  be  allied  by 

*  marriage  to  them,  abjed  and  excluded  from 

*  all  focial  duties,   let  them  wander  over  thi* 

*  earth: 

239.  *  Branded   with    indelible  marks,    they 

*  íhall  be  deferted  by  their  paternal  and  mater- 

*  nal  relations,  treated  by  none  with  aíFedtion, 

*  received  by  none  with  refpe£l :  fuch  is  the  or- 

*  dinance  of  Menú, 

240.  *  Crimináis  of  all   the   claíles,    having 

*  performed  an  expiatjon,  as  ordained  by  law^ 

*  fliall  not  be  marked*  on  the  forehead,  but  con- 

*  demned  to  pay  the  higheft  fine; 

241.  *  For  crimes  by  a  prieíl»   wbo  had  a 

*  good  charaSier  \  before  bis  offence^  the   middle 

*  fine  íhall  be  fet  on  him;  pr,  if  bis  crime  wat 
^  premeditatedy   he  íhall  be  baniíhed  from  the 

*  realm,  taking  with  him  his  eíFedts  and  his  fa* 

*  mily  j 

!L42.  ^  But  men  of  the  other  claíTes,    who 

*  have  committed  thofe  crimes,  tbough  witbout 

*  premeditation,  íhall  be  ílripped  of  all  their  pof-* 
^  feífions ;  and,  if  their  oífence  was  premedi- 
-*  tated,  íhall  be  corporally,  or  evcn  capitally, 
^  puniíhed,  according  to  circumjl anees. 

243.  'Let  no  virtuous  prince  appropriate 
^  the  wealth  of  a  criminal  in  the  higheft  degreej 
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^  for  he^  who  appropriates  it  through  covetouC* 
^nefs,  is  contaminated  with  the  íame  guilt: 

244.  ^  Having  thrown  fuch  a  £ne  into  the 
^  waters,  let  him  offer  it  to  Varunaj  or  let 
^  him  beftow  it  on  fome  prieft  of  cminent  leam^ 
^  ing  in  the  fcripturcs  : 

245.  *  Va  RUNA  is  the  lord  of  puniíhment; 

*  he  holds  a  rod  even  over  kíngs;  and  a  prieft, 
-^  who  has  gone  through  the  whole  Véda^  is 
^  equal  to  a  fovereign  of  all  the  world. 

246.  *  Where  the  Jciiig  abftains  from  receiv- 
^  ing  to  bis  own  ufe  the  wealth  of  fuch  offenders^ 
^  there  children  are  born  in  due  feafon  and  en- 
^  joy  long  livesj 

íf47.  ^  Hhere  the  grain  of  huíbandmen  rifes 

*  abundantly,  as  it  was  refpeótívely  fown  j  there 

*  no  younglings  di^,  npr  is  one  deformed  ani- 
í  pial  born, 

.  248.  ^  Shoüld  a  man  of  the  bafeft  claé, 
'  with  precoíiceived  malice,  give  pain  to  Bráh-^ 
^  mens^  let  the  prince  corporally  puniíh  him  by 

*  yajious  modes,  that  may  raife  terrour. 

249.  *  A  king  is  pronounced  equally  unjuft 

*  in  relean ng  the  man,  who  deferves  punilh* 
^  ment,  and  in  puniflbing  the  man,  who  de- 
^  ferves  it  not:  he  is  juft,  who  always  infliílt 
^  the  puniíhment  ordaingd  by  law. 

250.  *  Thefe  eftabliíhed  rules  for  adminifter-í 
«ingjuftice,  l^etween  two  litigant  párti:s,  h^vc 
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*  bcen  propounded  at  Icngth  ünder  eightecA 

'heáds. 

« 

251.  *  Thus  fully  performing  all  dutic^  re- 

*  quired  by  kw,  let  a  king  feek  with  jujiice  to 
*poflefs    regions   yet   unpofleíTedí    and,  wheü 

*  they  are  in  his  poíTeífion,  let  him  góvern  them 

*  well.  . 

25^2.  *  His  realm  being  completely  arranged 

*  and  his'  fortreíTes  amply  provided,  let  him  ever 

*  apply  the  moft  diligent  care  to  eradicate  bad 
'  men  refembling  thorny  weeds,  as  the  la>v  di- 
« reñs. 

255.  *  By  proteíling  fuch  as  live  virtuoufly, 
^  and  by  rooting  up  fuch  as  live  wickedly,  thofe 

*  kings,  whofe  hearts  are  intent  on  the  fecurity 

*  of  their  péople,  íhall  rife  to  heaven. 

254.  *  Of  that  prince,  who  takes  a  rcveñue, 

*  wkhout  reílraining  rogues,  the  dominions  are 

*  thrawn  into  diforder,  and  himfelf  íhall  be  pre- 

*  cluded  firom  a  celeftial  abode ; 

255.  *  But   of  him,   whofe   reaira,    by  the 

*  ftrength  of  his  arm,  is  defended  and  free  from 

*  térrour,    the    dominions  continually  flóurifli, 

*  like  trees  duly  watered. 

256.  *  Let  the  king,  whofe  emiflaries  are 
^  his  eyes,  difcern  well  the  two  forts  of  rogues, 

*  the   open   and  the   conceáled,    who   deprive 
/  othcr  men  of  their  wealth: 

"^Sl*  *  Open  rogues  are  they,  who  fubíift  by 
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cheating  in  various  marketable  coítimodities ; 
and  conceakd  rogues  are  they,  who  (leal  and 
roh  iQ  forefts  and  the  Hke  fecret  places. 

258.  ^  Rcceivcrs  of  bñbes»  extorters  of  mo^ 
ney  by  threats^  debafers  of  metáis,  g?Lmefters, 
fortunetellere,  impofters,  and  profeflbrs  of  pal- 
miftry; 

259.  '  Elephant  breakers  and  quacks,  not  per- 
fbrming  what  they  engage  to  perform,  pre- 
tended  artiñs,  and  fubtil  harlots} 

260.  *  Thefe  and  the  like  thomy  weeds; 
ovcrfpreading  the  world,  let  the  Idng  difcover 
with  a  quick  iight,  and  others,  who  ad:  ill  in 
fecret ;  worthlefs  men,  yet  bearing  thé  out- 
ward  figns.  of  the  worthy. 

261.  *  Having  deteded  them,  by  the  means 
of  tniñy  perfons  difguifed,  who  pretend  l& 
have  the  fame  occupation  with  them,  and  of 
fpies  placed  in  feveral  ftations,  let  him  bring* 
them  by/artifice  into  his  power : 

262.  *  Then,  having  fuUy  proclaimed  their 
-  refpedive  criminal  afts,    let  the  king  inflidt 

puniíhmcnt  legally,  according  to  the  crimes 
proved; 

16;^.^  Since,  without  certain  puniíhment,  it 
is   impoffible  to  reftrain   the   delinquency  of 
fcoundrelft  with  depraved  fouls,  who  fecretly 
prowl  over  this  earth, 

5164.  *  Muchfrequented   places,    cifterns   of- 
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*  water,  bake  houfes,   the  lodgíngs  of  harlctt^, 

*  taverns  and  vidtualling  íhops,  fquares  where 
'  four  ways  meet,  large  well  fcnown  trees, 
^  aílemblies^  and  publick  fpeétacles  ; 

265.  '  Oíd  courtyards,   thickets,   the  houíeft 

*  of  artifts,  empty  manfions,  groves,  and    gar- 

*  dens; 

266.  *  Thefe  and  the  like  places  let  the  king 

*  guard,  for  the  prevention  of  robberies,  with 

*  foldiers,  both  ftationary  and  patroling,  as  well 

*  as  with  fecret  watchmen. 

267.  ^  By  the  means  of  able   fpies,    once 

*  thieves  ¿uf  reformed,  who,  well  knowing  the 
'  various  machinatíons  of  rogues,  aíTociate  with 

*  them  and  follow  them^  let  the  king  deteét  and 

*  draw  them  forth : 

268*  *  On  pretexts  of  dainty  food  and  gra- 

*  tifications,  or  of  feeing  fome  wife  prieft,  wAa 

*  could  enfure  tbeir  fuccefs^   or  on  pretence  of 

*  mock  battles  and  the  like  feats  of  ftrength,  let 
'  the  fpies  procure  an  aífembly  of  thofe  men. 

269.  *  Such  as  refufe  to  go  forth  on  thofe  oc- 

*  cafions,  deterred  by  former  punijbments,  ivhich 

*  the  king  had  inJiiSied^  let  him  feize  by  forcé, 
^  and  put  to  death,  on  proof  of  tbeir  guilty  with 

*  their  friends  and  kinfmen,  paternal  and  ma- 

*  ternal,  ifproved  to  be  their  confederates. 

270.  *  Let  not  a  juft  prince  kill  a  man  con- 

*  vided  of  fimple  theft,  unlefs  taken  with  the 
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mainer  or  with  implements  of  robbery;  but 
any  thief>  taken  with  the  mainer,  or  with 
fuch  implements,  let  him  deftroy  without  he- 
fítation ; 

271.  '  And  let  him  fiay  all  thofe,  who  givc 
robbers  food  in  towns,  or  fupply  them  with 
implements,  or  afFord  them  íhelter. 

272.  •  Should  thofe  men,  who  are  appointed 
to  guard  any  diftri¿ts,  or  thofe  of  the  vicinity, 
who  were  employed  for  that  purpofe,  be  neu- 
tral in  attacks  by  robbers  and  inaSítve  in  feiz^ 
ing  them^  let  him  inftantly  puniíh  them  as 
thieves. 

273.  *  Him,  who  lives  apparently  by  the 
rules  of  hls  clafs,  but  really  departs  from  thofe 
rules,  let  the  king  feverely  puniíh  by  fine,  as  2 
wretch,  who  violates  his  duty. 

274.  *  They,  who  give  ño  afliftance  on  the 
plundering  of  a  town,  on  the'  forcible  breaking 
of  a  dike,  or  on  feeing  a  robbery  on  the  high- 
w^y,  íhall  be  baniíhed  with  their  cattle  and 
utenfils. 

275.  '  Men,  who  rob  the  king*s  treafure,  or 
lobfiinately  oppofe  his  commands,  let  him  de* 
ílroy  by  various  modes  of  juft  puniflunent; 
ánd  thofe,  who  encourage  his  enemies. 

276.  ^  Of  ToW>ers,    who^  break   a  wall   or 
^partition»  and  commit  theft  in  the  night,  let 
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*  the  prince  order  the  hands  to  be  lopped  ofi*, 

*  and  themfelves  to  be  fixed  on  a  íharp  ftake- 

ayy.  *  Two  fingers  of  a  cutpuríe,  tJbe  thum^ 

*  and  the  indeXy  let  him  caufe  to  be  amputated 

*  on  his  firft  conviftion;   on  the  fecond,   ene 

*  hand  and  one  foot ;  on  the  third,  he  íhall  fuíFer 

*  death. 

278.  *  Such,  as  glve  thicves  fire^fuch  as  give 

*  them  food,  iuch  as  give  them  arms  and  apart- 

*  ments,  and  fuch  as  knowingly  receive  a  thing 

*  ftolen,  let  the  king  puniíh  as  be  ivould  punijh  a 

*  thief. 

279.  *  The  breaker  of  a  dam  tofecure  a  pool, 
■^  let    him  puniíh   by   long    immerfion    under 

*  water  or  by  keen  corporal  fuíFering ;  or  the  of- 

*  fender  íhall  repair  it,  but  muíl  pay  the  higheíl 

*  muía. 

280.  *  Thofe,  who  bfeak  open  the  treafury, 

*  or  the  arfenal,  or  the  temple  of  a  deity,  and 

*  thofe,  who  carry  oíF  royal  elephants,  horfcs, 

*  or  cars,  let  him  without  heíitation  deílroy. 

281.  ^  He,  who  íhall  tafce  away  the  water  of 

*  an  ancient  pool,  or  íhall  obílniél  a  watercourfe, 

*  muíl  be  condemned  to  pay  the  loweíl  ufual 

*  amercement. 

282.  '  He,  who  íhall  drop  his  ordure  on  the 

*  king's  highway,  except  in  cafe  of  neceífity, 

*  íhall  pay  two  fanas  and  inmiediately  remoye 

*  the  filth ; 
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S83.  •  Büt  á  perfon  in  urgcnt  neceflity,  a 
^  Very  oíd  man,  a  pregnañt  woman,  and  a  child» 
'  only  tiefcrve  reproof,  and  fliall  clean  the  place 
'  themfelves  i  that  is  a  fettled  rule; 

2844  '  All  phyficians  and  furgeoní  afting 

*  uníkilfuUy  in   their  feveral  profeífions,  muft 
^  pay  for  iryury  to  brute  animáis  the  loweft,  but 

*  for  injury  to   human    creatures  the   middle, 
^  amef cementé 

^85.  '  The  breaker  of  a  footbrldge,  of  a  pub- 
^  lick  flag^  of  a  palifade,  and  of  idols  made  of 

*  day^  íhall  repair  what  he  has  broken^  and  pay 

*  a  muldl  of  five  hundred  panas*, 

286.  *  For  mixing  impure  with  puré  com- 

*  modities,  for  piercing  fine  gems,  as  diamonds 

*  or  rubiesp   and  for  boring  pearls  or  inferiour 

*  gems  improperly,  the  fine  is  the  loweft  of  the 

*  threej  but  damages  mufi,  ahvays  be  paid. 

a.Sj.  'The    man,    who  íhall  deal  unjuftiy 

*  with  purchafers  at  a  fair  price  by  delivering 

*  goods  of  lefs  valuct^  or  fliall  fell  at  a  high  price 

*  goods  of  ordinary  valué ^  fliall  pay  according  to 

*  circtmjlmces^  the  loweft  or  the  middle  amerce- 
'  ment* 

288.  ^  Let  the  king  place  all  prifons  near  a 
'  puUick  road,   where  ofTenders  may  be  feen 

*  wretched  or  disfigured. 

289.  *  HiM,    who    breaka   dpwn  a  puílick' 

*  wall,  him^  who  filis  up  a  j6í^//r¿^  ditch,  hira, 

VOL.  Vlt  E 
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*  who  throws  down  a  publica  gate,  the  king  íhall 

*  fpeedily  baniíh. 

290-  *  FÓR  all  facrifices  to  deftroy  innocent 

*  men,  the  puniíhment  is  a  fine  of  two  hundred 
^  panas  \   and  for  machinations  with   poifonous 

*  roots,  and  for  the  various  charms  and  witch- 

*  eries  intended  to  kíU,  by  perfons  not  eíFeding 
^  their  purpofe. 

29 1 .  '  The  feller  of  bad  grain  for  good,  or  of 
/  good  feed  placed  at  the  top  oftbe  bag^  to  conr 
^  dial  the  bad  beiow^  and  the  deftroyer  of  known 

*  landmarks,  muft  fuíFer  fuch  corporal  punifti- 

*  ment  as  will  disfigure  them ; 

'     292,     *  But  the  moft  pernicious  of  aíl  de* 

"*  ceivers  is  a  goldfmith,   who  commits  frauds: 

"^  the  king  íhall  order  him  to  be  cut  piecemeál 

*  with  razors. 

293.  *  For  ftealing  implements  of  huíban- 

*  dry,    weapons,    anJ  prepared  medicines,   let 

*  the  king  award  puniíhment  according  to  the 
'  time  and  according  to  their  ufe. 

294.  *  The  king,  and  his  council,  his  me* 

*  tropolis,  his  realm,  his  treafure,  and  his  army, 

*  together  with  his  ally,  are  the  fevcn  members 

*  of  his  kingdem;  wbenceiX.  is  called  Septánga: 

295.  *  Among   thofe    feven    members   of  a 

*  kingdom,   let  him  confider  the  ruin  oí  the 
*  *  firft,  and  fo  forth  in  order,  as  the  greateíl  ca* 

*  lamityj 


cóMmércíal  ÁÑÍ)  servile  classes.    si 

296.  ^  Yct,  ¡n  a  feveñparted  kingdom  here 

*  below^  tbere  is  no  füpremacy  amotig  the  íc- 

*  veral  parts^  from  any  preeminence  iri  ufeful 

*  qualities :  but  all  the  parts  muft  reciprocally 

*  fuppoft  each  other,  likc  the  three  ílaves  of  a 

*  holy  mcndicant : 

á^7'  *  ^^^  fheíc  and  thoíe  aéls,  indeed,  this 

*  and  that  nnember  ma^"«Jbe  diftinguiíhedj  and 

*  the  member,  by  whiMí  any  aíFair  is  traní- 

*  aded,  has  thé  preeminence  in  that  particular 
^  affair, 

298.  *  Whén  the  king  employs  emiíTaries, 

*  when  he  exerts  poWef,  when  he  regulatés 
'  publick  bufinefs,  let  him  invariably  know  both 
^  his  own  ítrength  and  that  of  his  enemy, 

299.  *  With  all  their  feveral  diftreíTes  and 

*  viccs:  let  him  then  begin  his  operations,  hav- 

*  ing  maturely  confidered  the  greater  and  lefs 

*  importance  óf  particular  (f¿fs: 

300.  *  Let  him,  though  frequently  dtfappointed^ 

*  renew  his  operations,  how  fatigued  foever, 

*  again  and  again:  íince  fortune  always  attends 

*  the  man,  who,  hanjing  begun  well^  ftrenuoufly 

*  renews  his  eíForts. 

301.  ♦All  the  ages,  called  Satya,  ^rétá, 
'«  Dwápara^  and  Calij  depend  on  the  conduct  of 

*  the.  king}  who  is  declared  in  turn  to  reprefent 

*  each  of  thofe  ages  : 

302.  VSleeping,  he  is  the  G?//  age;  waking 

£  2 
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f  the  Dwapara;  exerting  himfelf  in  añlon,  the 
/Treta;  living  virtuoufly,  the  Satya^ 

303.  •  Of  Indra,  of  Su'rya,  of  Pavana, 
'  of  Yama,  of  Varüna,  of  Chandra,  of 

*  Agni,  and  of  Prít'hivk  let  the  king  cmulatc 
*'  the  power  and  attributes. 

3CJ4.    *  As   Indra   íheds   plentifül   íhowers 

*  during  the  four  rainy  months,  thus  let  him, 
/  afting  likc  the  regent  of  clouds,  rain  juft  gra- 

*  tiñcations  ovcr  his  kinsrdom : 

305.  *  As  Su'rya  with  ftrong  rays  draws  up 
/  the  water  during  eight  months,  thus  let  him, 

*  performing  the  fundion  of  the  fun,  gradualljr 

*  draw  from  his  realm  the  legal  revenue: 

306.  *  As  Pavana,  when  he  moves,  per- 
^  vades  air  crcatures,  thus  let  him,  imitating 
.'  the  regent  of  wind,  pervadc  al/  places  by  his 

*  concealed  emiíTaries : 

307.  *  As  Yama,  at  the  appointed   tinie, 

*  püniíhes  friends  and  foes,  ^r  tho/e  ivho  reveré^ 
^  and  thofe  who  contemn^  him^  thus  let  the  king, 

*  refembling    the   judgc    of   departed   fpirits, 
>  puniíh  offcnding  fubjedls:  ; 

•  308.  *  As  Varuna  moft  aíTuredly  binds  the 
t  S^^!^y  ^^  ^^^^  cords,  thus  let  him,  rcprcfent-r 

*  ing  the  genius  of  water,  keep  oíFenders  in 
/  cloíe  confinement :  _ 

309,  *  When  the  people  are  no  leís  delighted 
'  \  4?Q  /?€¡ng  the  king,  íhan  on  íceing  the  full 
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cnoon,  he  appears  in  the  chara¿ter  of  Chán^^^ 
dra: 

3 1  a.  *  Againft  crimlnak  let  him  cver  be  ar* 
dent  in  wrath^  let  hicn  be  fplendid  in  glory^ 
let  him  confume  wicked  miniílers^  thus 
emulating  the  funéllons  of  Agni^  regent  of^ 
fire* 

311.  *  As  Prit'hivi  fupports  all  creatures 
equally,  thus  a  kíng,  fuílaining  all  íubjéétey 
reíembles  in  bis  office  the  goddeís  of  earth» 

3 1 2.  *  Engaged  in  thefe  diities  and  in  othcrs,' 
with  continual  añivity,  let  the  king  aiove  all 
things  reftrain  robbers,  both  in  his  own  terri-^ 
torios  and  in  tbofe  of  other  princesj^r^/»  whicH 
they  come^  or  in  which  theyfeek  refuge. 

313.  *  Let  him  not,  although  in  the  gfeat»» 
eft  diftreís  for  money^  provoke  Bráhmens  to 
anger  by  taking  their  propertyi  for  they,  once 
cnraged,  could  immcdiatcly  by  facrifices  and 
imprecations  deftroy  him  with  his  troops^  ele« 
phants,  horfes  and  cars, 

314.  *  Who,  without  pcriíhing,  could  pro- 
voke thofe  holy  men,  by  whom,  that  is^  by 
whofe  anceftors^  under  Brahma\  the  alldc- 
vouring  fire  was  created,  the  fea  with  watcrg 
iiot  drinkable,  and  the  moon  with  its  wané 
andincreafe? 

31 5.  *  What  prince  could  gain  wcalth  by 
♦  oppreffing  thofe,  who,  if  angry,  eould  frajuq 
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other  worlds  and  regents  of  worlds,  could  givc 
bcing  to  new  gods  and  mortals  í 

316.  *  What  man,  defirous  of  life,  would 
injure  tbofe,  by  thc  aid  of  whom,  íAat  is^  by 
vihofe  oblations^  worlds  and  gods  perpetually 
fubfiíl ;  thofe  who  are  rich  in  thc  Ig^rning  of 
the  Veda  ? 

317.  ^  ABrákmen^  whether  learned  or  igno-s» 
rant,  is  a  powerful  divinity;  even  as  fire  is  a 
powerful  divinityj,  whether  confecrated  or 
popular. 

318.  ^  Even  in  places  for  burning  the  dead, 
the  bright  fire  is  undefiled ;  and,  when  pre- 
fented  with  clarified  butter  ^\  fukjequent  facri- 
Üces,  blazes  again  with  extreme  fplendour: 

319.  *  Thus,  although  Bráhmens  employ 
themfelves  in  all  forts  of  mean  occupation, 
they  niuft  invariably  be  honóured  5  for  they 
are  íbmething  tranfcendently  divine. 

320.  *  Of  a  military  man,  who  raifes  bis 
arm  violently  on  all  occafions  againft  the 
prieftly  clafs,  the  prícft  himfelf  íhall  be  the 
chaftifer ;  fincc  the  foldier  originally  proceed- 
ed  from  the  Brdhmen. 

321.  *  From  the  waters  arofe  fire;  from  the 
prieft,  the  foldier;  from  ftone,  iron :  their  all- 
penetrating  forcé  is  ineíFeétual  in  the  places, 
whence  they  refpeétively  fprang. 

322.  *  The  military  clafs  cannót  proípcr 
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without  the  (acerdotal,  ñor  can  the  facerdotal 
be  raífed  without  the  milltary :  both  claíTes,  by 
cordial  union^  are  exaltcd  in  this  world  and 
in  the  next, 

32  3 .  *  Should  the  king  6e  near  his  end  through 
fome  incurable  difeafef  he  muft  beftow  on  the 
prieíls  all  his  ríches  accumulated  from  lega), 
fínes ;  and,  haviug  duiy  cotnmitted  his  king* 
dom  to  his  fon,  let  him  feek  death  in  battle^  or^ 
ifjkere  be  no  war,  by  abjiainingfrom  food. 

324.  ^  Thus  condu¿tlng  himfelf,  and  ever 
ñrm  in  diícharging  hÍ3  royal  duties,  let  the  king 
employ  all  his  minifters  in  a¿ls  beneñcial  to  his 
pcople. 

325*  *Thefe  rules  for  the  conduélof  a  nai- 
Ütary  man  having  been  propounded,  Jet  nian«^ 
kind  next  hear  the  rules  for  the  commercial 
and  íervile  claííes  in  due  orden 

326.  *  Let  the  Vaifya^  having  teen  girt  with 
his  proper  facrificial  thread,  and  having  mar* 
ried  an  equal  wife,  be  always  attcntiv?  to  his 
bu  finéis  of  agriculture  and  trade^  and  to  that  of 
keeping  cattle ; 

327.  *Since  the  lord  of  created  bcings,  hav- 
ing formed  herd,  and  flocks,  intruftcd  them  to 
the  care  of  the  Vaifya^  while  he  intrufted  the 
whole  human  fpecics  to  the  Brábmen  and  the 
CJhatrtyaz 

328.  *  Never  muft  a  Vaifya  be  difpofed  to  fay. 
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♦'  Ikeep  nocattlcj'*  ñor,  he  bcing  willing  to 
^  keep  thcm,  muft  they  by  any  meaqs  be  kept 
^  by  mcn  of^another  claís, 

329.  *  Oí  gems,  pearls,  and  coral,  of  ¡ron| 
í  of  woven  eloth,  of  perfumes  and  of  liquids,  let 
^  him  well  knów  the  pric^s  both  high  and  low : 
.    33^0.  ^  Let  hím  be  íkilled  likewife  in  thetim^ 

*  and  manner  ^fowbg  feeds,  and  in  the  bad  or 
f  good  qualities  of  land ;  let  him  alfo  pcrfeéUjr 
'  know  th  ccprreñ  ?nodcs  of  meafuring  a^^ 

*  wcighing, 

331,  *  The  cxcellencc  or  defeñs  of  commo^ 

*  dities,  the  advantages  and  diíadvantages  of 

*  difFercnt  regions,  the  probable  gain  on:  lofs  on 
^  vendible  goods,  and  tbe  mcans  of  brecdíng 

*  cattlc  with  large  augmentation : 

332,  ^  Let  him  know  the  juft  wages  of  fcr- 
^  vants,  the  various  dialeéis  of  men,  the  beft 

*  way  of  keepíng  goods,  and  'whatever  ej/e  be^ 

*  longs  to  purchafe  and  fale, 

333.  *  L^et  him  apply  the  moft  vigilant  care 
^  to  augment  his  wealth  by  performing  hi$  duty j; 

*  and,  with  grcat  folicitude,  l^t  him  give  noii* 
^  riíhment  to  all  fentient  creatures, 

334.  ^Servile    attendance    on    Bráhmens 

*  learned  in  the  Védúy  chiefly  on  fuch  as  keep 
^  houfe  and  are  famed  for  virtuc,  is  of  itfelf  the 
^  higheft  duty  of  a  Súdra^  and  leads  him  tci 
^  futurc  be?it¡tude; 
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335.  *  Puré  in  body  and  mind^  humbly  íérving 
^  the  three  higher  claíTes,  tnild  in  ípeech,  nevcr 
^  arrogant,   evcr  fceking   refuge  in  Bráhmens 

*  princlpally,  he  may  attain  the  moft  eminent 

*  elafs  in  another  tranfmígratior¡. 

336.  •  Tiíis  clcar  fyftem  oí  duties  has  been 

*  promulgated  for  the  four  clafles,  when  thcy 
^  are  not  in  diftrefs  for  fubfiftence ;  now  learn 
f  in  order  thejr  fQV?ral  duties  in  .tinjes  of  ijcccíi 


CHAPTER  THE  TENTH. 


Ott  tbe  mixed  Clajfes;  and  on  Times  ofDifirefs. 


mm 


I.  *  LET  the  three  twíceborn  clafles,  remain* 

*  ing  firm  in  their  fcveral  duties,  carcfuUy  read 

*  the  Veda ;  but  a  Bráhmen  jnuft  explain  it  to 

*  them,  iiot  a  man  ofihc  other  two  claffes:  this 

*  is  an  cftabliíhed  rule. 

2.  *  The  Brábmen  muft  know  the  means  of 

*  fubfiftence  ordained  by  law  for  all  the  claffes, 

*  and  muíl  declare  them  to  the  reft :  let  him- 

*  felf  likewife  a¿k  in  conformity  to  law. 

3.  *  From  priority  of  birth,  frona  fuperiority 
^  of  origin,  from  a  more  cxaft  -knovvledge  of 

*  fcripture,  and  irom  a  diftinólion  in  the  facri- 

*  ficial  thread,  the  Brábmen  is  the  lord  of  all 

*  claffes. 

4.  •  The  three  twiceborn  claffes  are  the  ía^ 

*  cerdotal,  the  military,  and  the  commercial ; 

*  but  the  fourth,  or  fervile,  is  onceborn,  that  is^ 

*  has  nofecond  birth  from  tbe  gáyatrí,  and  wears 

*  no  tbread:  ñor  is  thcre  a  fifth  puré  clafs. 

5.  Mn  all  claffes  thcy,  and  they  only,  who 

*  are  born^  iu  a  direót  order,  of  wives  e^al  in 
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^  claís  and  virgíns  at  thc  time  of  marriage,  are 
*  to  be  confidered  as  the  í^rne  in  cUfs  with  their 
^  fathers  i 

6,  I  Sons,  begotten  by  twiceborn  men,  oa 
women  of  the  clafs  next  immediately  below 
them,  w¡íe  legiflators  cali  íiniilar,  not  thefame^ 
in  elafs  with  their  parenfs^  becaufe  they  are 
degraded,  to  a  middle  rank  between  both^  by  thc 
lowneís  of  their  mothers ;  they  are  named  in 
order^  Múrdhábhiíhi6la,  Máhiíhya,  and  Ca^ 
rana,  or  CáyaftUia;  and  their  feveral  employ^ 
ments  are  téaching  military  exercifes'i  mufick^ 
a/ironomy^  and  keeping  herds ;  and  attendance  on 
princes.  . 

7,  ^  Such  is  the  primeval  rule  for  the  fons 
of  women  one  degree  lower  tban  their  bujbands: 
for  the  fons  of  women  two  or  three  degrees 
Jower,  let  this  rule  of  law  be  known. 

8t  *  From  a  Bráhmen^  on  a  wife  of  the  Vaifyd 
claís,  is  born  a  fon  called  Amhajhfhay  or 
Vaidya^  on  a  Súdra  wife  a  J^ijhada^  named 
alfo  PárafÁva: 

9.  *  From  a  CJhatriyaj  on  a  wife  of  thc  Súdra 
claís,  fprhigs  a  creature,  called  Ugra^^  wlth  a 
nature  partly  warlike  and  partly  fervile,  fero- 
cious  in  his  manners,  cruel  in  bis  a¿ts. 

10.  *  The  fons  of  a  Bráhmen  by  women  of 
three  lower  claíTes,  of  a  CJhatriya  by  women  of 
two,  and  of  a  Faifya  by  one  lower  clafs,  are 
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callcd  apafadáb,  or  degraded  keJcm;  tbeir  fa^ 

theru 

II.*  From  a  CJhatriya^  by  a  Bráhment  wife, 
fprings  a  Súta  by  birth;  from  a  Vaifya^  by  a 
military  or  facerdotal  wife,  fpring  a  Mágadha 
and  a  Vaidéha^ 

12.  *  From  a  Súdra^  on  women  of  the  com- 
mercia),  military,  and  prieftly  claíTes,  ar^borii 
íbns  of  a  mixed  brecd,  called  Ayogava^Cjhat" 
írty  and  Chandála^  the  loweft  of  mortals. 

13*  ^  As  th?  Ambafrt^ha  and  L^r¿z,  bom  iii 
a  dircól  order  with  one  claís  between  thofe  of 
tbehr  pafents^  are  .coníidcred  in  law»  fo  are  the 
Cjhattrí  and  the  Vaidéba^  born  in  ajii  inverfe 
order  with  one  intermedíate  clqfsi  and  all  four 
may  be  touched  without  impurity^ 

14.  *  Thofe  fons  of  the  twiceborn,  who  are 
begotten  on  women  without  an  interval  [An-- 
fara)  between  the  clafles  mcntioned  in  order, 
th^  wife  called  Anantaras^  giving  them  a  ^- 

JünÜ  ñame  from  the  lower  degree  of  their 
mothers. 

15.  *  From  a  Brábmen\  by  a  girl  of  the  Ugra 
tribc,  is  born  an  A'vríta ;  by  one  of  the  Am-- 
baffba  tribe,  an  Abhira\  by  one  of  the  A^ 
gava  tribe,  a  Dbigvana, 

16.  ^  The  Ayógavaj  the  CJhattn,  and  the 
Chandála,  the  loweft  of  men,  fpring  from  a 
Súdra  in  &n  inverfe  order  of  the  clajfe^j  and 
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^  are,  therefort^  all  thrce  excludedyr^jw  tbe  ptr^ 
^fúrmance  of  obfequies  to  tbeir  anceft4)rs: 

1 7*  *  From  a  Vaifya  the  Mágadba  and  Vaidi^ 
ha,  frotn  a  CJhatriya  the  5»/^  only^  are  bora 
rn  an  inverfe  order ;  and  thcy  are  three  other 
fons  cuLchiAtá  from  funeral  rites  to  tkeir  f other í. 

i8,  •  The  fon  of  a  Ni/hada^  by  a  woman  cf 
the  ^yá^r^  clafs,  is  by  tribe  a  Puccafa\  but  the 
ion  of  a  Súdra  by  a  Nifiádt  wonaan,  is  named 
Cuccutaca. 

19.  •  One,  born  of  a  CJhatírz  by  an  Ugrd,  is 
called  Swapdca;  and  one,  begotten  by  a  Fdidá^ 
ha  on  aii  AmbajhtJii  wife,  is  called  i^^* 

2o^  *  Thofe,  whon>  the  twicebora  beget  on 
women  of  equal  claíTes,  but  who  perform  not 
the  proper  ceremonies  of  ajfuming  the  thread^ 
and  the  like^  people  denominate  Vratyas^  or 
excluded  from  the  gáyatri. 

21.  *  From  fuch  an  outcaft  Brdhmen  íprings 
a  fon  of  a  finful  nature,  who  in  different  cotm^ 
tries  is  named  a  Ehúrjacantaca,  an  A'vantyá^ 
a  Vatadhdna^  3,  Pujhpadha,  and  a  Saicha: 

22.  *  From  fuch  an  outcaft  CJhatriya  cornea 
a  fon  called  a  y  halla  ^  a  Malla ^  a  Nich'Mvi^  a 
Nata^  a  Car  ana  ^  a  Chafa^  and  a  Dravira  : 

23.  *  From  fuch  án  outcaft  Vaifya  is  born  a 
fon  called  Sudhanwan,  Chúrya,  Cdrujha,  VU 
janman^  Maitra^  and  Sativata. 

24.  *  By  intermixtures of  thcclaíTes,  by  their 
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*  marriáges  with  Womeíi  who  ought  not  to  be 

*  marríed,  and  by  their  omiffion  of  prcfcribed 

*  duties^  impure  claffes  have  becn  formedi 

25.  '  Those  men  of  mingled  births,   who 

*  were  born  in  the  iiiverfc  order  of  dalles,  and 

*  who  intermarry  among  themfelves,  I  will  now 
^  compendioufly  defcribe* 

26.  *  The  Súta^  the  Vaidibd^  and  the  Chan-- 
«  dála^  that  loweft  of  mortals,  the  Mágadba^  the 

*  Cjhattrí  by  tribe,  and  the  Ayógava^ 

27.  *  Thefe  íix  beget  ílmilar  íbns  on  women 

*  of  their  own  claffes,  or  on  women  of  the  fame 

*  clafs  with  their  mothers  i  and  they  produce 

*  the   like  from  women  of  the   two   higheft 

*  elaffes,  and  of  the  towejl: 

28.  *  As  a  twiceborn  fon  may  fpríng  from  a 
f' ^ráhtnen  by  women  of  two  claffes  out  of 
*^three,  ajimitarfon^  when  there  is  no  intervaí, 

*  and  an  equal  fon  from  a  woman  of  his  own 
>  clafs,  it  is  thus  in  the  cafe  of  the  low  tribes 
^  in  orden 

29.  *  Thofe  íix  beget,  on  women  of  their 

*  own  tribes,  reciprocally,  very  many  defpica- 

*  ble  and  abjeft  races  cven  more  foul  than  their 

*  bcgetters. 

30.  *  Even  as  a  Súdra  begets,  on  a  Bráhmen\ 
«  woman,  a  fon  more  vile  than  himfelf,  thus 

*  any  other  low  man  bégets,  on  woman  of  the 

*  four  claffes,  a  fon  yet  lower. 
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3 1.  *  The  fix  low  claíTcs,  marrying  invcrfcljr, 
beget  fiftecii  yet  lower  tribes,  the  bafe  pro- 
el ucíng  ílill  bafer;  and  in  a  direSí  order  tbej 
produce  Jifteen  more. 

32.  *  A  Dafyu^  or  outcaíl  of  any  puré  claí^ 
begcts  on  an  Ayágavt  woman  a  Sairindbra^ 
who  íhould  know  how  to  attend  and  to  dreís 
bis  maíler ;  though  not  a  flave,  he  muü:  live 
by  flaviíh  work,  and  tnay  alfo  gáin  fubfííleQce 
by  catching  wild  beaifts  in  toils : 

33.  *  A  Vaidéba  begets  on  her  a  fwectvoiccd 
Maitréyacdy  who,  ringing  a  bell  at  the  ap* 
pearance  of  dawn,  continually  praifes  great 
men: 

34.  *  A  Nijháda  begets  on  her  a  Márgava^ 
or  Dáfüj  who  fubfifts  by  his  labour  in  boats» 
and  is  named  Caherta  by  thofe,  who  dwell  in 
A'ryaverta,  or  the  land  of  the  venerable, 

35.  *  Thofe  three  of  a  bafe  tribe  are  íeverally 
begotten  on  Ayógaví  women,  who  wear  the 
clothes  of  the  deceafed  and  eat  reprehenfible 
food. 

36.  *  From  a  Nijháda  fprings  by  a  woman  of 
the  Vaidéha  tribe^  a  Cárávaraj  who  cuts  Ica- 
ther,  and  from  a  Vaidéba  Ipring  by  women  of 
the  Cárávara  and  Niíháda  cajls^  an  Andhra 
and  a  Méda^  who  muft  live  without  the  town. 

37.  *  From  a  Chandála^  by  a  Vaidéhi  woman, 
*  comes  a  Fándufápácay  who  works  with  cañe 
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and  reeds;  and  from  á  Ni/háda,  án  Abindicd^ 
who  a¿ls  as  a  jailon 

3&*  *  From  a  Gbandálay  by/á  Puccást  woman, 
is  born  a  SápácUy  who  lives  by  punííhing  crimi- 
náis condemned  by  the  king;  a  finful  wrctch 
ever  deípifed  by  the  virtuous* 

39*  *  A  Nijbádí  woman,  by  a  Chanda la^  pro- 
duces a  ion  called  Antyavajayinj  employed  in 
places  for  burning  the  dead,  contemned  eveA 
by  the  contemptible. 

40.  *  Thefe,  among  various  mixed  clafles, 
have  bcen  dcfcribed  by  thcir  feveral  father$ 
and  mothers ;  and,  whether  concealed  or  open, 
they  may  be  known  by  their  occupations. 

41»  *  Six  fons,  three  begotten  on  women  of 
the  fame  clafs,  and  three  on  women  of  lower 
claíles,  muft  perform  the  duties  of  twiceborn 
men;  but  thofe,  who  are  born  in  an  inverje 
order^and  called  lowborn,  are  equal,  in  rcfpefl: 
of  duty,  to  mere  Súdras. 

42.  *  By  the  forcé  of  extreme  dcvotlon  and 
of  exalted  fathers,  all  of  them  may  rife  in  time 
to  high  birthj  as  by  the  rever/e  they  may  fkik 
to  a  lower  liate,  in  every  age  among  mortak 
in  this  inferionr  world. 
''43.  '  The  foUowing  races  of  CJhatriyas^  by 
their  omiífion  of  holy  rites  and  by  fceing  no 
Bráhmem,  have  gradually  funk  among  men  to 
the  loweft  of  the  four  claíTes : 
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44.  *  Paund'racas^    Odras,    and    Draviraf; 
^  Cámiójasj    Tavanas^    and    Sacas-,    Paradas^ 

*  Pahlavasy    Chinas,     Cirdtas,     DeradaS^    and 

*  Ühafas. 

45.  *  Alí  thofe  tíibes  of  mcil,  who  fprang 

*  from  the  ihouth,  the  arm,  the  thigh,  and  the 

*  foot  of  Br ahma',  but  who  became  outcafis  by 

*  having  negleSíed  thetr  duties^  are  called  Da/yus^ 

*  or  plundererj^  whether  they  fpeak  the  language 

*  of  M/écAcJb^haSj  or  that  of  Aryas. 

46.  *  Those  fonsof  the  twiceborn,  who  are 
'  faid  to  be  degraded,  and  who  are  coníidered  as 

*  lowborn^  líiall  fubfíft  only  by  fuch  employ- 
^  inents,  as  the  twiceborn  defpiíe. 

47.  *  Sütas  muft  Uve  by  mana^ng  horfes  and 
'  by  driving  cars ;  Ambajbf  has^  by  curing  dif- 

*  orders;  Vaidébas^  by  waiting  on  woíhen;  Má^ 
'  gadhas^  by  travelling  with  merchandize  ;>x 

48.  *  NiJhÁdas^  by  catching  fiíh;  an  Ayógava^ 

*  by  the  work  of  a  carpenter;  á  Méda^  an  Ah^ 

*  dhra,  and  (the  fons  of  a  Bráhmen  by  wives  of; 

*  the  Vaidéba  and  L^rt?  claffes,  refpedively  called)  ■' 

*  a  Chunchu  and  a  MadgUy  by  flaying  beafts  of  ^ 

*  the  foreft; 

49.  *  A  CJhattrí^  an   C^rj,  and   a  Puccafa^ 

^  by  killing  or  confining  fuch  animáis  as  Uve  in* 
'  heles:    Dbigvanas^  by  felling  leather;    Venas, 

*  by  ftriking  mufical  inftruments :  ¿ 

VOL.  VI,  F  ;^ 
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50^  *  Near  large  publick  trees,  in  places  fof 

*  burning    the    dead^    on    mountains,    and    irf 

*  groves,  let  thofe  tribes  dwell,  generally  knowHi 

*  and  engaged  in  their  feveral  works. 

51.  *  The  abode  of  a  Cbandála  and  a  Swa^ 
^  paca  muft  be  out  of  the  town;  they  muft  nof 

*  have  the  ufe  of  entire  veífelsj  thcir  fale  wealtK 
í  muft  be  dogs  and  aíTes : 

52,  *  Their  clothes»  muft  be  the'  mantles  of 

*  the  deceafed ;  their  diíhes   for  food,    broken 

*  pots ;  their  ornaments,  rufty  iron ;  continually 
^  muft  they  roam  from  place  to  place  ^ 

5J;  *  Let  no  man,  who  regards  his  duty  íí- 

*  ligious  and  civil,  hold  any  intercourfe  with 

*  them;    let   their   tranfadions  be  confíned  to 
^  themfelves,  and  their  marriages  only  between 

*  equals: 

54.  '  Let   food    be    given  to  them  íb;  pot- 

*  íherds,  huí  not    by  the  hands  ©f  the*  giver; 

*  and  let  them  not  walk  by  night  in»-  cities  or' 
^  towns: 

5.^:  *  By  day  they  may  walk  about  for    the 

*  purpofe  of  work,  diftinguiíhed  by  the  king's 

*  badges;  and  they  íhall  carry  out  the  corpfe  of 

*  every  one,    who  dies  withoujt  kindred:    fuch 
^  is  the  fixed  rule. 

..   56.  *  They  íhall  always  kill  thofe,  who  are 

*  to  be  flain  by-the  fcntence  of  the  law,  and  by 

*  the   royal    warrantj    and    let   them    take-  the 
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clothes  of  the  flain,  their  beds,  and  thcir  or- 
naments. 

57.  *  HíM,  who  was  born  of  a  finful  mothér, 
and  confequently  in  a  low  clafs,  but  is  not 
openly  known,  who^  though  worthlefs  in 
truth,  bears  the  femblanceof  aworthy  man,  let 
people  difcover  by  bis  á<fls : 

58.  *  Want  of  virtuous  dignify,  harflxnefsiof 
fpeech,  cruelty,  and  habitual  negled  of  pre- 
fcribed  duties,  bétray  in  this  world  the  fon  of 
a  criminal  mother« 

59.  *  Whether  a  man  of  debafed  birth  aíTume 
the  chara£ter  of  bis  father  or  of  bis  mother, 
he  can  at  no  time  conceal  bis  origin: 

60.  *  He,    wbofe  family  had  been  exalted, 
but  whofe  parents  were  criminal  in  marrying, 
lias  a  bafe  nature,  according  as  the  ofience  qf 
bis  mother  was  great  or  fmall. 

61.  *  In  whatever  country  fuch  men  are 
born,  as  deftroy  the  purity  of  the  four  claíTes, 
that  country  foon  periíhes  together  with  the  na- 
tives  of  it. 

62.  *  Defertion  of  life,  without  reward,  for 
the  fake  of  preferving  a  prieft  or  a  cow,  a  wo- 
man  or  a  child,  may  caufe  the  beatitude  of 
thofe  bafeborn  tribes. 

63.  Avoiding  all  injury  to  animated  beings, 
,  veracity,  abftinence  from  theft,  and  f rom  unjuji 
feizure  of  property^  cleanlinefs,  and  command 

F   2 
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ovcr  the  bodüy^  organs,  form  the  compehdlouS^ 
fyftem  bf  duty,  which  Menú  has  ordáined  for 
the  four  clafles. 

64.  *  Shoüld  the  tnbe  fpning  from  a  Brdi-- 
men^  by  a  *S»^r/7  woman,  ^xoáuc^  a  fu<:cefion  of 
children  by  the  marriages  of  its  women  with 
other  Brábmens^  the  low  tribe  íhall  be  raifed 
to  the  high^eft  iíi  the  íeventh  generatioa. 

65.  *  As  the  fon  of  a  Súdra  may  thus  attain 
the  rank  of  a  Bráhmen^  and  aa  the  fon  of  a 
Brábmen  may  fink  to  a  level  with  Südras^  even 
f^  muft  ít  be  with  him^  who  fprings  from  a 
CJhatr{ya\  even  fo  with  him,  who  was  born 
of  a  Vaifya^ 

66.  *  Jf  there  be  a  doubt,  as  to  the  preference 
between  him,  who  was  begotten  by  a  Bráhmtn 
for  his  pleafure,  but  not  tn  wedlock,  on  a  Südra 
woman,  and  him,  wha  was  begotten  by  a 
Súdfa  on  a  Brábmem^ 

67.  *  Thus  ia  it  removed:  he,  who  was  be- 
gotten by  an  exaked  man  on  a  bafe  woman, 
may  by  his  good  aá:s  become  reípe£table;  but 
he,  who  was  begotten  on  an  exalted  womai;]^ 
by  a  bafe  man,  muft  himfelf  continué  bafe  : 

68.  *  Neitber  of  the  two  (as  the  law  is  fixed) 
íhall  be  girt  with  a  facred  ftring;  not  the  for- 
mer,  becaufe  his  mother  was  low;  ñor  the 
fecond,  becaufe  the  order  of  the  clafles  was  in-^ 
verted. 
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€9.  *  A$  good  gráin,  fpringing  from  good 
^íoil,  is  in  all  refpeds  excellent^  thus  a  man, 

*  Ijpringing  from  a  refpe£table  father  by  a  refpeót- 
^  able  mother,  has  a  claim  to  the  whole  inftitu- 
=*  tion  of  the  twice  borxi. 

70.  *  Some   fages  give  a  preference  to  the 

*  grain  j  others  to  the  field ;  and  others  confider 
^  both  field  adtid  grain ;  on  this  point  the  deciñon 
^  follows: 

71 .  *  Grain^  caft  into  bad  ground,  wholly 
^  periíhes,  and  a  good  field  with  no  gráin  fown 

*  in  it,  is  a  mere  heap  of  clods ; 

73.  *  But  fince,  by  the  virtue  of  eminent  fa^ 
^  thers,  eyen  the  fons  of  wild  aniítl^^^j  ÍLiíh^ 
'^  yafringa,  and  others^  have  been  transfbrmed 
^  into  holy  mcn  revcred  and  extolled,  the  pa- 
'  ternal  fide,  therefore,  prevails. 

73.  *  Brahma  himfelf,  having  compared  a 
•*  Súdra,  who  performs  the  duties  of  the  twice- 
^  born,  with  a  twiceborn  man,  who  does  the 
^  a6ls  of  a  Súdra^  faid :  **  Thofe  two  are  neither 
*'  equal  ñor  unequal,"  that  is^  they  are  neilbir 
^  equal  in  rahk^  ñor  unequal  in  bad  conduSf. 

74.  *  Let  fuch  Bráhmens  as  are  intent  on  the 

*  means  of  attaining  the  fupreme  godhead,  and 

*  firm  in  their  own  duties,  completely  perform 
^  in  ordcr,  the  fix  foUowing  aéls : 

75.  *  Reading  the  Vedas,  and  teaching  others 

*  to  read  theni,  facrificipg,  and  aífifting  others  to 
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^/acrifice,'  giving  tothepoor^  if  tbemfehesbavc 

*  enoughf  and  accepting  gifisfrom  tbe  vírtuouSj  if 
<  themfehes  are  póor^  are  the  fix  prefcribed  aóls 
^  of  the  firílborn  clafs  j 

76.  '  But,  among  thofe  fix  aíís  of  a  Bráhmeni 

*  three  are  his  means  of  fubfiíl^nce;  afliftingto 

*  facrifice,    teaching   the    Feaas,  and   r^ceiving 
'  gifcs  from  a  purehand^d  giyer. 

77.  *  Three  adls  of  duty  ceafe  with  the  Bráb^ 

*  tne}i^^x\á  belong  not  to  the  CJhatríya-j  teaching 

*  thé  Védas^  officiating  at  a  fjicrifice,  andj  thirdlv^f 

*  receiving  prefents ; 

78.  *  Thofe  /¿r^^  are  alfo  (by  the;  fixed  rule 

*  of  law)  fprbidden  to  the  Vaifya;  fince  Meni;, 
,f  the  lord  of  all  meii,  prefcribed  not  thofe  á¿l$  to 

*  the  two  clajjh^^  military  and  cpmmercial. 

79.  *  The  means  of  fubfifteuce,  peculiar  to 
.  *  the  CJhatriya^  aré  bearing  arms,  eith^r  held  for 
.•  ñriking  ój:  mifljle;  tP  tbe  Vaifya^  nierchíindiíe, 

*  att^nding  qn  cattl?,  ^nd  agriqulture':  but  ijoith 

*  a  view  to  tb(  fiexf  Ufe  the  4uties  of  both  ar^ 

*  almfgiving,  reading,  facrificing. 

80.  *  Among  the  feveral  o<;cupationsy¿r  ¿•¿7/»- 

*  ing  a  lívelihood  the  moft  cqnjip^pdable  refpedt- 

*  ively  for  the  facerdotal,  miUtafy,  arid  mercan- 

*  tiljC  claífes,  are  teaching  the  Véda^  defending 

*  the  people,  and  commerce  pr  keeping  herd^ 
^  and  flocks. 

8 1 .  *  Yet  a  Bráhmen^  unable  to  íubítíi  by.  bi* 
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*  4uties  juft  mentionedy  may  live  by  the  duty  of 
^  a  foldier;  for  that  is  the  next  in  rank. 

82.  *  If  it  be  aíked,  how  he  muft  live,  íhould 

*  hí  be  unable  to  get  a  fuíiftence  by  either  of 

*  thofe  employ ments ;    the  anfwer  is,  he  may 

*  fubfift  as  a  mercantile  man,  applying  himfelf 
^  inperfon  to  tillage  and  attendance  on  cattle: 

183,.  *  But  íi  Bráhmen  and  ^  CJhatriya^  oblíged 
f  to  fubfift  by  the  a£ts  of  a  Vaifya^  muft  avoid 

*  with  care,  iftbey  can  live  by  keeping  herdsy  the 
'  bufíi;ieÍ3  of  tillage,  which  gives  great  pain  t9 
^  fentient  creatures^  and  is  dependant  on  tbe  la^ 
f  bour  ofoúí&Sf  as  bulls  and  Jo  for  th, 

84.  f  Some  are  of  opinión^  that  a^culture  \% 

*  excellent ;  but  it  is  a  mode  of  fubfiftence, 
5  which  the  benevolent  greatly  blame ;  for  the 
?  ironmouthed  pieces  of  wood  not  only  wound 

*  the  earth,  but  the  creatures  dwelling  in  it. 

85.  *  If¿  through  want  of  a  virtuous   live* 

*  lihood,  they  cannot  follow  laudable  occupa- 
f  tioijs,  they  mjiy  then  gain  a  competcnce    of 

*  wealth    by  íiblling    commoditie$    ufually   fold 

*  by  merchants,   avoiding    what    ought   to    be 

*  avoided: 

86.  *  They  n^^uft  itvoid  felling  liquids  of  aü 
f  forts,  dreíTed  grain,  feeds  pf  tila^  ftpnes,  íiilt, 

*  cattle  and  human  creatures; 

87.  '  AU  woven  cloth  dyed  red,  cloth  made 

*  of  J^m%  of  cjhumá  bark,  and  of  wool,  evea 
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^  though  not  red;  fruit,   roots,   and  medicinal 
*planU; 

88.  ^  Water,   iron,    poifon,     fleíhmeat,    the 

*  mooliplant,  and  perfumes  of  any  fort;  milk, 

*  honey,  buttermilk,  clarified  butter,  oil  of  ti/a, 

*  wax,  fugar,  and  blades  of  cu/úrgrafs ; 

89.  *  AU  beafts  of  the  foreft,  as  deer  and  tbe 
^  like;  ravenous  beafts,  birds,  a?td  Jijh\  fpi-- 
'  rituous  liquprs,    níli^   or  Índigo,    and  lácjha^ 

*  or  lac  j  and  all  beafts  wlth  uncloyen  hoofs. 

90.  *  But  the.  Bráhmen  hulbandman  may  at 

*  pleafure  fell  puré  tila  feeds  fór  the  purpofe  of 
'  holy  rites,  if  he  keep  them  not  long  nvitb  a  hopt 

*  oftnore  gain^  and  fliall  have  produced  them 

*  by  his  owp  culture : 

91.  *  If  he  apply  íeeds  of  tila  tq  any  purpoíe 

*  but  food,  anointing,  and  facred  oblations^  he 
'  íhall  be  plunged,  in  the  íhape  of  a  worm,  tOr 
^  gcther  with  his  parents,  intp  the  ordure  of  dogs. 

92.  '  By  felling  fleíhmeat,  lácjbá^  or  falt,  a 

*  Bráhmen  immediately  finks  low;    by  felling 

*  milk  three  days,  he  falls   to  a  level  with  a 

*  Südra\ 

93.  *  And    by  felling   the    other    forbidden 

*  commodities  with  his  own  free  will,  he  aíTumes 

*  in  this  world,  after  feven  nights,  the  na^ture  of 

*  a  mere  Vaifya. 

94.  *  Fluid  things  may,  however,  be  hartered 

*  for  other  fluids,  but  not  falt  for  any  thirig 
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llquid;  ío  may  dreíTed  grsdn  for  graln  un-» 
dreíTed,  and  tt'Ia  feeds  for  grain  iii  the  huik» 
equal  weights  or  m^afures  I>eÍRg  given  and 
taken. 

95.  /  A  MiLiTARY  man,  jn  diftrefs,  may 
fubíifl:  by  all  thefe  means,  but  at  no  time  muí( 
he  have  recoiirfe  to  the  higheft,  orfacerdotal^ 
funéiion. 

96.  '  A  man  of  the  lowell  clafs,  who, 
through  covctoufnefs.  Uves  by  the  aá:s  of  the 
higheft,  let  the  kiiíg  ílrip  pf  all  his  w^alth  and 
inftantly  baniíh : 

97.  ^  His  pwn  office,  though  defeftively  pei^r 
formedt  is  preferable  to  that  of  another» 
though  performed  completély;  for  he,  who 
mthout  necejfity  difcharges  the  dutie3  of  an-« 
other  clafS|  immediately  forfeits  his  own. 

98.  ^  A  MERCANTiLE  man,  unable  to  fubíilt 
by  his  own  duties,  may  defcend  even  to  the 
fervile  afts  of  a  Südra^  taking  care  never  to  do 
what  ougbt  never  to  be  done;  but,  when  he 
has  gained  a  competence,  let  him  depart  from 
fervice. 

99.  *  A  MAN  of  the  fourth  clafs,  not  finding 
employment  by  waiting  on  the  twiceborn, 
while  his  wife  and  fon  are  tormented  with 
hunger,  may  fubfiíl  by  handicrafts : 

ICO.  ^  Let  him  principally  follow  thofe  me- 
f  hanical  occupations,  asjoinery  and  mafonry^  or 
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f  thofe  yarious  praflical   artSj   as  faintiñg  wtd 
f  writingt  by  folio wing  whkh,  he  may  ferve  the 

*  twiceborn. 

I  oí.  *  Shoüld  a  Bráhmeny  aíHidled  andpin- 

*  iQg  through  want  of  fopd,  choofe  rather  to  re- 

*  Eoain  fixed  in  the  path  of  his  own  duty,  thaíi 
?  to  adopt  the  praéÜce  of  Vaifyas^  let  him  a£k  ia 
^  this  manner; 

1 02,  *  Th?  Bráfimetti  hp;ying  fallen  into  dif- 

*  trefs,  may  receive  gift§  from  any  perfon  what- 
f  ever;  for  by  no  facred  rule  can  it  be  íhown^ 

*  that  abfoltite  purity  can  be  fullied, 

103.  *  Fíom  interpreting  the  Veda^  from  oíE- 

» 

*  ciatLng  at  f^rifices,  qr  frpni  takijig  prefents^, 

*  tl>ough  ii)  piodes  generally  difapproved,  no  fin 
^.  Í8  committed  by  priefts  in  difire/si  fprthey  are 

*  puré  as  fire  ox  Water* 

104.  *  He,  whq  receives  food,  when  his  Ufe 

*  could  not  otherwife   be    fuftained,   from  any 

*  man  whatever,  is  no  more  tainted  by  f^n,  thaa 
f  the  fubtil  ether  by  mud ; 

105.  ^  Aji'garta,  dying  with  hunger,  was 

*  going  to  deftroy  his  own  fon  (named  S'ünah- 

*  sVp'ha)  by  felling  him  for/Qmecaftk;  yet  he 

*  was  guilty  of  nq  crime,  fmce  he  only  fought  a 

*  remedy  againft  famiíhing : 

106.  *  Va'made  VA,  who  well  knew  right 

*  and  wrong,  was  by  no  means  rendered  impure, 

*  though  defirous,  when  opprefled  witb  hunger  y 
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*  of  eating  the  fleíh  of  dogs  fbr  the  prefervation 

*  of  his  Ufe : 

107.  *  BtiARADwA'jA,  eminent  in  devotion^ 

*  when  he  and  his  fon  were  almoft  ftarved  in  a 

*  dreary  foreft,  accepted  feveral  cows  from  the 

*  carpenter  Vrídhü: 

108.  *  ViswA  MITRA  too,  than  whom  nonc 

*  better  knew.  the  diftinólions  between  virtuc 
f  ánd  vice,  refolved,  when  he  was  perifliing  with 
'  hunger,  to  eat  the  haunch  of  a  dog,  which  he 

*  had  received  from  a  Chandála. 

i  09.  *  Among  fAe  a£ts  generalfy  drfapproved;^ 

*  namely^  accepting  prefents  from  low  men^  aflií):- 

*  ing  them  to  facrifíce,and  explaining  the  fcripture 
^  to  tbem^  the  receipt  of  prefents  is  the  meaneft 
^  in  tbh  ivorld.  and  the  moft  blamed  in  a  Brábr 
^  men  after  his  prefcnt  life; 

1 1  o«  ^  Becaufe  aílifting  to  facríiice  and  ex-- 

*  íplaining  the  fcripture  are  two  a<3:s  always  per- 

*  fqrmed  fpr  thofe,  whofe  minds  have  been  im- 
^  prqyed  by  the  facred  initiation\  but  gifts  are 

*  alfo  received  from  a  fervile  man  of  the  loweft 
^  clafs, 

III.  'The  guilt,    incurred  by  ailiíling  low 

*  men  to  facrifice  and  by  teaching  them  the 
f  fcripture,  is  removed  by  repetitions  of  the 
'  gáyatrt  and  oblations  to  fire ;  l|ut  that,  incurred 
^  by  3ccepting  gifts  from  tbem^  is  e^ípiated  only 
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*^  by  abandonieg  the  gift$  aad  by  rigoroiitó  deyo- 
^  tipn, 

112.  *  It  were  bett^  for  a  Bráhmenj  who 
^  couid  not  maintaia  himfelf,  to  gleaa  ears  and 

*  grains  after  harveft  from  the  fiel d  ofzxij  perfon 

*  whatever:  gleaning  whole  ears  would  be  better 

*  than  acceptlng  a  prefent,  aad  picking  up  fin- 
^  gle  grains  woiuld  be  ílill  more  laudable. 

1 13.  *  Bráhmensy  who  keep  houfe,  and  are  in 
^  want  of  any  metáis  éxt^ept  gold  andfilve}\  or  of 
^  other  articles  for  good  ufes^  may  aík  the  king 
^  for  them,  if  he  be  of  the  military  clafs;  but  a 

*  king»  kmwn  to  be  avaricious  and  ynwilling  to 
^  give,  muft  not  be  foHcited. 

114.  *  The  foremoft,  in  order^  of  thefe  things 
^  may  be  received  more  innocently  thán  that, 

*  which  foUows  it :  a  field  untilled^  a  tilled  field, 
^  cows,  goats,  Iheep,  precious  metáis  or  gems, 

*  new  grain,  drefled  grain. 

115.  *  There  are  feven  virtuous  means  of 

*  acquiring  property;  fuccefGon,  occupancy  or 

*  donation,  and  purchafe  or  exchange,  which  are 

*  allowed  to  all  claffes\  conqueft,  which  is  peculiar 

*  to  the  military  clafs ;  lending  at  intereft,  huf- 

*  bandry  or  commerce,  which  belong  to  the  merr^ 

*  cantile  clafs ;  and  acceptance  of  preíents,  by  the 
^  facer  dot al  clafs  y  from  refpeCtable  men. 

116J  *  Learning,  except  that  coiitained  in  the 
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*  feripíures,    art,    as  m'xing  perfumes  and   the 

*  like^  work  for  wages,  menial  fervice,  attend- 
'  anee   on   cattle,   traffick,   agriculture,  content 

*  with  littie,  alm*,  and  receiving  high  intereft 

*  on  money,  are  ten  modes  of  fubñftence  in  times 

*  ofSJlrefs. 

117.  '  Neither  a  prieft  ñor  a  military  man, 
'  thougb  áijirejfeá,  muíl  receive  intereft  on  loans; 

*  but  each  of  them,  if  he  pleafe,  may  pay  the 

*  fmall   intereft  fermttted  by  ¡aw,  on  ¿orrowing 

*  for  fome  píous  ufe,  to  the  finful  man,  wAo  de- 

*  mands  it. 

118.  *  A  MinTARY  king,  whotakes  even  a 
'  fourth  part  of  the  crops  ofhis  realm  at  a  time 

*  of  urgent  neceífity,  as  of  loar  or  invafon^  and 

*  proteiSs  his  people  to  the  utmoft  of  his  power, 

*  commlts  no  fin : 

1 19.  '  His  peculiar  duty  is  conqueft,  and  he 

*  muft  not  recede  from  battle;  fo  that,  while  he 

*  defendí  by  his  arms  the  merchant  and  huf- 
'  bacdman,  he  may  levy  the  legal  tax  as  the 

*  price  of  proteSíion, 

120.  *  The  tax  on  the  mercantile  claís,  "wbkb 

*  in  times  of  profperity  mujl  he  only  a^twelflb  part 
'  of  their  crops^  and  a  fft'u-th  of  íheir  p<sifonal 
'  piofits^  may  be  an  eighth  of  their  crops  in  a 
'  time  ofdijlrefs,  or  aJixíL^  •u^hich  is  the  imámm, 

*  or  even  a  fourth  in  JTTí*  "^vcrfty;  but 

*  a  twentietb.  vi  ey,    and 
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^  othér  moveables,  ís  thc  higheft  fax:  fetving 

*  men,  artifanS,    and  mechanicks  muft  aílift  by 

*  their  labour,  ¿uí  at  no  time  páy  taxes. 

121.  *  If  a  Südra  want  a  fubfiftence   and 

*  cannot  atteñd  a  priejij  he  may  ferve  a  C/^tf- 

*  /r/y¿7;  or,  ifbe  cannot  watt  on  afoldier  by  birthj 

*  he  may  gain  his  livelihood  by  ferving  an  opu- 

*  lent  Vaifya^ 

122*  *  To  him,  who  íerves  Brákmens  with  a 
«  view  to  a  heavenly  reward,  or  even  with  a 

*  view  to  both  this  Ufe  and  íbe  next^  the  unión 
<  of  the  word  Bráhmen  with  his  ñame  offervant 
^  will  afliiredly  bring  fuccefs. 

123.    *  Attendance    on    Brákmens    is    pro- 

*  nounced  the  beft  work  of  a  Südra:  whatever 

*  elfe  he  may  perform  will  comparatively  avail 

*  him  nothing, 

X24.  *  They  muft    allot    him  a  fit   mainte- 

*  natice  according  to  their  own  circumftances, 

*  after  confidering  his  ability,  his  exertions,  and 

*  the  number  of  thofe,  whom  he  muft  provide 

*  with  nouriíhment: 

125.  *  What   remains   of  their   dreíTed  rice 

*  muft    be   given   to   him;  -and  apparel  which 

*  they  have  worn,  and  the  refufe  of  their  grain, 
^  and  their  oíd  houfehold  furniture. 

126.  *  There  is  no  guilt  in  a  man  of  thc 

*  fervile  clafs,  who  eats  leeks  and H^ther  forbidden 

*  vegetables:  he  muft  not  have  the  facred  invef- 
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*  titure:    he  has  no  buiinefs  with  />$^  duty  of 
'  making  ohlations  tofire  and  th^  like\  but  there  is 

*  no  prohibition  againft  bis  offering  dreffedgrain 

*  as  a  facrifice^  by  way  of  difcharging  his  owa 

*  duty. 

127.  *  Even    Sadrás  y    who   are   anxious   ta 

*  perform  their  entire  duty,  and,  knowing  what 
'  they  fliould  perform,  imítate  the  pradice  of 

*  good    men  in  the  houjehold  facraments^    but 

*  without  any  holy  text,  except  thofe  iontaining 

*  praife  and  falutation^  are  fo  far  from  finning, 

*  that  they  aequire  juft  applaufe: 

128.  *  As  a  Sádra,  without  injuring  another 

*  man,  performs  the  lawful  ads  of  the  twice- 

*  born,  even  thus,  without  being  cenfured,  he 

*  gains    cxaltation    in    this    world    and  in  the 

*  next. 

129.  '  No  fuperfluous  coUedion  of  wealth 

*  muft  be  made  by  a  Südraj    even  though  he 

*  has  power  to  make  itj   fmce  a  fervile  man, 

*  who  has  amaíTed  riches,  becomes  proud,  and^ 
^  by  bis  infolence  or  negleSi^  gives  pain  even  to 
^  Brabmens. 

130.  *  Such,   as    have    been   fuUy  declarad, 

*  are  the  feveral  duties  of  the  four  claíTes  in  diá- 

*  trefs   for   fubfiftence;    and,    if   they  perform 

*  them  cxa£tly,    they  Ihall  attain  the  higheft 

*  beatitade. 


to  ON  THE  MIXED  CLASSSS;  &c. 

* 

131.  *  Thus  has  been  jiropounded  the  ly-» 
^  ítem  of  dudes,  religious  and  civil,  ordáined 

*  for  all  clafles :  I  next  will  declare  the  puré  law 

*  of  expiation  for  fin/ 


VI 


V 


CHAÍ^tER  tHÉ  ÉLEVENTO. 


On  Penance  and  Expiatiom 


\.  *  HiM,    who  intehds  to  irtarr^  fbr  tlwí 

*  fake  of  havirig  iíTue;    him,    who  wilhes  to 

*  makea  facrifice;  hitn,  who  tfávels}  him,  who 
^  has  given  all  his  wealth  at  a  facred  rite ;  him» 

*  who   deíires    to  maintain  his  preceptor,    his 

*  fathei*,    ot  his  mother ;   him^   who   needs  a 

*  maintenance  for  hiitifelf,  when  he  firft  reads  the 
'  Vedas ^  and  him,  who  is  affliíted  with  illnefs ; 

2.  *  Thefe  nine  Bráhmens  let  mankind  con-» 

*  fider  as  vlrtuous  mendicants,  called  fnátacas\ 
^  and,  to  relieve  their  wants,  let  gifts  ofcattle  or 

*  gold  be  prefented  to  them  in  proportion  tp 

*  their  Icarning : 

3.  *  To  thefe  moft  excellent  Bráhmens  muft 

*  rice  alfo  be  given  with  holy  prefents  at  obla* 

*  tions  to  Jire  and  witbin  the  confecrated  circle ; 

*  but  the  drefled  rice,  which  others  are  to  re- 

*  ceive,  muft  be  delivered  on  the  putfide  of  the 
^  facred  hearth :  gold  and  the  like  may  be  given 

*  any  where. 

4.  •  On  fuch  Bráhmens,  as  tvell  know  the 
'          VOL,  VI,  '       o 
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Veday  let  thc  king  beftow,  as  it  bccomcs  hlixi, 
jcwels  of  all  forts,  and  the  folemn  reward  for 
officiatíng  at  the  facrifice. 

5.  *  He,  who  has  a  wife,  and,  having  bcg* 
gcd  money  ío  defray  his  nuptial  expences^  mar- 
ries  another  woman,  íhall  have  no  advantage 
but  fenfual  cnjoyment:  the  ofispring  belongs 
to  the  beftowcr  of  the  gift. 

6.  *  Let  cveryman,  accordlng  to  hls  ability, 
give  weahh  to  Bráhmens  detached  from  thc 
world  and  learned  in  fcrípture :  fuch  a  giver 
íhall  attain  heaven  after  this  Ufe. 

7.  '  He  alone  is  worthy  to  drink  the  juice  of 
the  moonplant,  who  keeps  a  provifion  of 
grain  fufficient  to  fupply  thofe,  whom  the  law 
commands  him  to  nouriíh^  for  the  term  of 
three  years  or  more;         % 

8.  ^  But  a  twiceborn  man,  who  keeps  a  leís 
provifion  of  grain^  yet  prefumes  to  taite  the 
juice  of  the  moonplant^  íhall  gather  no  fhiit 
from  that  facrament,  even  though  he  taíle  it  at 
the  firíl,  or  folemn,  mucñ  lefs  at  any  occafional^ 
ceremony. 

9.  'He,  who  beftows  gífts  on  ílrangers  witb 
a  view  to  worldly  fame^  while  he  fuffers  his  fa- 
mil/  to  Kvc  itt  diílrefs,  though  he  has  power 
to  Jupport  tbem:^  touches  his  lips  with  honey, 
but  fwallows  poifon  j  fuch  virtue  is  countcr^ 
fcit: 


And  expíátióN;  «3 

1 6.  *  Évéri  what  he  doeá  fór  the  fake  of  hís 

•  1 

future  fpiritual  body,  to  the  injurjr  of  thofé, 
whom  he  is  bound  to  maintain,  íhall  brlng 
hiiii  ultímate  ihifery  both  iií  thÍ3  Ufé  and  in 

the  hexti 

« 

íi¿  *  Shoüld  á  facrífice,  pérformed  by  any 
twiceboni  facrificer,  and  by  a  Brábmm  efpe- 
cially^  be  imperfedl  ironi  the  waiit  of  fome  in- 
grediente during  the  reign  of  aprince,  who 
know*  fhé  lawj 

i  2.  *  Let  him  také  thát  article,  fór  the  com^ 
pletion  óf  the  facrificé,  from  the  houfe  of  any 
Vaifyai  vñío  poflelTes  coriíiderable  herds^  but 
neither  facrifíces^  ñor  drinks  the  juice  of  thé 

moonplaiit : 

13.  *  If  fuch  a  Vaijya  be  not  near^  he  may 
take  two  or  thréc  fuch  neceflary  artides  at 
pleafure  ítort^  the  houfe  of  a  SúJfa;  fiace  a 
SúdraheiS  no  bufinefs  with  fólemn  rites. 

Í4.  *  Even  from  the  houfe  of  a  Bráb?Tfen  or 
a  CJhatriya^  who  poffeírcs  a  hundred  cows, 
but  ha$  no  confecrated  fire,  or  a  thoufand 
cows,  but  performs  ^o  facrificé  witb  the  tnoon^ 
planti  let  a  prieft  without  fcruple  take  tbe 
artides  wanted.  ■\ 

15.  *  Froiia  another  Bráhmen.  who  contínu- 
ally  receives  prefents  but  never  ^ves,  let  him 
take  fuch  ingredients  of  the  facrificé,  if  not 
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*  beftowed  onrequeji:  fo  íhall  his  fame  be  fpread 

*  abroad,  and  his  habíts  of  vírtue  increafe. 

.    1 6.  *  Thus,  likewifc;,  may  a   Brákmen^  who 
'  has  not  Caten  at  thc  time  of  fix  meáis,  or  has 

*  fajled  tbree  wbole  days^  takeat  the  time  of  the 

*  feventh  meal,  or  on  the  fourtb  mornmgt  from 

*  the  man,  who  behaves  bafely  by  not  offering 

*  htm  foody  enough  to  fupply  him  till  the  mor- 
*.  row: 

17.  *  He  may  take  it  from  the  floor,  where 
'  the  grain  is  trodden  out  of  the  huík,  or  from 
\  the  fidd,   or  from  the  houfe,  or  from  any 

*  place  whatever ;  but,  if  thc  owner  alfc  -why  be 

*  takes  ity  the  caufe  of  the  taking  muft  be  de- 
'  clared. 

18.'  Thc  wealth  of  a  virtoous  Brákmen 
^muñ.  at  no  time  be  feized  by  a  CJhatriya't 
\  but,  having  no  other  means  to  complete  afacri- 
*^ce,  he  may  take  the  goods  of  any  man,,  who 
'  aíts  wickedly,  and  of  any,  who  perforras  not 

*  his  religious  dutics : 

19.  *  He,  who  takes  property  from  the  bad 
*Jor  tbc  purpofi  before-mentioncdy  and  beftows  it 

*  on  the  good,  transfornos  himfelf  ¡ato  a  boat, 
'  and  carnes  both  tb€  goodanJ  íbe  bad  over  afea 

*  of  calamitas, 

.  30.  *  Wealth,  poífcfled  by  men  for  tbe  per- 
'  formance  of  lacrifices,  the  wiic  cali  tíia 
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*  pcrty  of  the  gods ;  but  thc  wcalth  of  men, 

*  who  perform  no  íacrifice,  they  confider  as  th¿ 
^  property  of  demons. 

21.  '  Let  no  pious  king  fine  the  man»  io6á 

*  takes  by  jtealth  or  by  forcé  wbat  he  Wants  tó 
^  make  a  facrifice  perfeSf ;  fince  it  is  the  king'é 

*  folly,  that  caufes  the  hunger  or  wants  of  a 
'  Bráhmen: 

^2.  *  Having  reckoned  up  the  perfons,  whoni 

*  the  BrÁbmen  is  obliged  to  íupport»  having  aí^ 

*  certained   his   divine   knowledge  and  moral 

*  condud,  let  the  king  allow  him  a  fuitabl^ 
>  mainténance  from  his  own  houfehold; 

23.  *  And,  having  appointed  him  a  maintc-p. 

*  nance,  let  the  king  proteft  him  on  all  fide^; 

*  for  he  gains  from  the  Bráhmen^  whom  he  pro- 

*  te6ls,  a  fixth  part  of  tbe  rewardfor  his  virtue. 

24.  *  Let  no  Bráhmen  ever  beg  a  gift  fronj 

*  a  SuJra;  for,  if  he  perform  a  facrifice  after 
^  fuch  begging,  he  íhall,  in  the  ncxt  life,  be 
^  born  a  Ckandála^ 

25.  *  The  Bráhmen^  who  begs  any  articlej 

*  for  a  facrifice,  and  difpofes  not  of  them  all  fojr 

*  that  purpoíe,  íhall  become  a  kite  or  a  cro\/ 
^  for  a  hundred  years, 

26.  *  Any  evilhearted  wretch,  who,  through 

*  covetoufnefs,  íhall  feize  the  property  of  the 
^  gods  or  of  Brábmens,  íhall  feed  in  anothef 

*  World  on  the  or  tí  of  vulturcs, 
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íLy.  ^  The  facrificc  Faj/wdnarí  muft  be  con# 

*  ftantly  pcrformcd  on  the  firft  day  of  the  nc^v 
^  year,-or  on  the  new  moon  of  Cbaitra^  as  aij 
f  expiation  for  having  ómiftcd  thn^ugh  merefor^ 
f  getfulnefs  the  appointed  facrificcs  of  cattlc  and 
^  the  rites  of  the  moon  plan  t : 

28.  *  But  a  t^viceborn  man,  who,  wíthout 
?  neceflity,  does  an  aft  allowpd  only  in  a  cafe 
f  of  neccffity,  reaps  no  fruit  from  it  here^ftcr ; 
f  thus  has  it  been  decided. 

29.  *  ?y  the  Vifwédévas^  by  the  Sádbyas^  and 
^  by  emincnt  Rtjhis  of  the  facerdotal  clafs,  the 
f  fubftitute  was  adppted  fpr  the^ principal  aét, 

*  when  they  were  apprelieniívc  of  dying  íq 
f  times  of  eminent  per^l  j 

.30.  *  But  no  reward  is  prepared  iji  z  future 
^  ftate  for  that  illminded  man,  who,  when  ablc 
f  to  perform  the  principal  facrifice,  l^as  rccoujríe 
f  to  the  fubftitute. 

3x,  ^  A  Priest,  who  well  knows  the  Uw^ 

*  needs  not  complain  to  the  king  of  any  grievous 

*  injury ;  íince,  even  by  his  owri  power,  he  may 
^  chaftife  thofe,  who  injure  him : 

32.  •  His  own  power>  which  depends  on  him^ 
^  felf  alone^  is  mightier  than  the  foyal  power, 

*  ijchkh  depends  on  other  men:  by  his  own  mightji 
f  therefore,  may  a  Brahmán  coerce  his  foes, 

33-  •  He  may  ufe,  without  hefitation,  the  pow> 
í^crful  charins  rcv^aled  to  At'harvan,  an4 
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^  by  kim  to  Angiras;  for  fpeech  is  tbe  \lLj|pu 
^  oí  a  Brábmen:  with  that  he  may  deftroy  bis 
^  oppreíTors. 

34*  ^  A  foldier  máy  avert  danger  from  hitn^ 
^  felf  by  the  ílrength  of  bis  arm ;  a  merchaiit 
^  and  a  mecbanick,  by  tbeir  property;  but  the 

*  chief  of  the  twiceborn,  by  holy  texts  and  ob- 
^  lations  to  ñre» 

35^  ^  A  prieíl,  who  performs  his  duties,  who 
^  juftly  correfts  his  children  and  pupiUt  who  ad^ 
'  vifes  expiations  for  íin»  and  who  loves  all  ani* 
i  mated  creatures,  is  truly  called  a  Brábmen :  to 
'  him  let  no  man  fay  any  thing  uopropitiouSí 
^  ñor  uie  any  ofFenfive  language* 

36.  *  Let  not  a  girl,  ñor  a  young  woman 
^  married  or  unmarriedy  ñor  a  man  with  littlc 
^  learning,  ñor  a  dunce»  perform  au  oblation  to 

*  fíre;  ñor  a  man  difeafed^  ñor  one  uninvefted 
^  with  the  facrificial Jlringí 

37.  *  Since  any  of  thofe  períbns,  who  make 
^  fuch  an  oblation,  íhall  fall  into  a  región  of 
^  torture,  together  with  him,  who  fuffers  his 

*  hearth  to  be  ufed :  he  alone,  who  perfedljT 
^  knows  the  facred  qrdinances,  and  has  read  all 

*  the  Védas^  muft  oígciate  at  a»  oblation  tolioly 
^  fire. 

38.  *  A  Brábmen  with  abundant  wealth,  who 

*  prefcnts  not  the  prieft,  that  hallows  his  fire, 

*  with   a  horfe  gonfecratei  to  Praja'j'ati, 
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*^cómés  equal  to  one  who  has  no  fire  háU 

*  lo\yed.  • 

39.  *  Let  him,  who  believcs  thc  fcripture; 
^  and  keeps  bis  organs  in  fubjeAion»  perform 
^  all  other  pious  ads ;  but  never  in  this  world 

*  let  him  offcv  a  facrifice  with  trifling  gifts  to 
^  the  oíiiciating  prieft ; 

40.  *  Thc  organs  of  íenfe  and  aélion,  repu4 
^  tation  ¿2  M/>  ///r,  a  hcavénly  manfion  /«  tke 
^  nexfj  life  i(^¿fi  a  great  ñame  tf/?^r  i/?tfM,  chiU 

*  dren,  ^wi^/  cattle,  are  all  deftroyed  by  a  íacri* 
?  fice  offered  with  trifling  prefcnts :  let  no  ipan*! 
^  therefore,  facrifice  without  liberal  gifts. 

41.  «  The  prieft,  who  keeps  a  íácred  hearth^ 
^  but  voluntarily  negleSs  tAe  morning  and  even* 
'  mg  eblations  to  bis  fires,  muft  perform,  m  the 
^  manner  to  be  defcribtd^  the  penance  cJiándráyana 
^  for  one  month ;  fince  that  negleS  is  equally 

*  finful  with  the  flaughter  of  a  fom 

42.  *  They,  who  receive  property  from  21 
^  Súdra  for  the  performance  of  rites  to  coníe- 

*  crated  fire,  are  contemned  as  minifters  of  the 
"^  bafe,  by  all  fuch  as  pronounce  texts  of  the 
^  Veda:  i 

43.  *  Of  thofe  ignorant  priefts,  who  ferve 

*  the  holv  fire  for  the  wealth  of  a  Sádra,  the 

*  giver  ftiall  always  tread  on  the  foreheads,  and 
^  thus  pafs  over  miíeries  in  tAe  gloom  ofdeatb.  ' 

44*  !  EvEEY  man^  who  does  not  an  ad  pre^ 
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^  fcríbed,  or  does  an  aél  ibrbidden,  or  is  guikjr 

*  of  excefs  even  in  Jega¡  gratiñcations  of  tho 
^  feníes,  muft  pcrform  an  expiatory  penance. 

45.  ^  Somé  of  the  learncd  eonfider  an  expla^ 
^  tion  as  confincdto  involuntary  fin;  but  othersj 
'^  from  the  evidence  of  thc  Féda^  hold  it  efFcc* 

*  tual  cvcii  in  thc  cafe  of  a  voluntary  offence:  • 

46.  *  A  fin,  involuntarily  cpnjraitted,  is  re- 
^  moved  by  repeating  certain  texts  of  the  fcrlp- 
^  ture ;  but  a  fin  committed  intentionaJly» 
^  through  fi:range  infatuation^  by  har(h  penanoes 
^  of  diíFerent  forts*  * 

47.  *  If  a  twiceborn  man,  by  the  ivill  of 
f  GoD  in  this  world,  or  from  his  natural  biVth; 
^  have  any  corporcal  mark  of  an  expiable  fia 

*  committed  in  this  or  a  former  ftate,  he  muft 
^  hold  no  intercoürfe  with  the  virtuous,  whiló 
f  his  penance  remains  unpcrformed. 

48.  *  Some  evilminded  perfons,  for  fins  coixu 
'  mitted  in  this  Ufe,  and  íbme  for  bad  zAlons 
^  in  a  preceding  ftate,  fuíFer  a  morbid  changc 
^  in  their  bodies: 

49.  ^  A  llealer  of  gold  from  a  Bráhmen  has 
'  whitlows  on  his  nails;  a  drinker  of  fpiritn^ 
^  black  teeth ;  the  flayer  of  a  Br^hmen^  a  ma^ 
^  rafmus ;  the  violator  of  his  gurús  bed,  a  de-* 

*  formity  in  the  generative  organs ; 

50.  ^  A  malignant  informer,  fetid  ulcers  in 
^  his  noftrils;  a  falfé  detraélor,  ftinking  brcath; 
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a^ftcalcr  of  grain,  the  defeA  oí  fome  limb ;  a 
mixer  of  bad  moarés  with  goody  fome  redundant 
niember; 

51.  *  A  ftcaler  of  dreíTed  grain,  dyfpepfia ; 
a  ftealcr  of  holy  words,  or  an  unauthorized 
reader  of  the  fcriptures^  dumbnefs ;  a  ftealer 
of  clothes»  leproíy;  a  horfeftealer,  lamenefs; 

5?.  ^  The  ftealer  of  a  lamp,  total  blindnefs  ; 
the  mifcbievous  extinguiíher  of  it,  blindncís 
in  one  eye;  a  delighter  in  hurting  fentient 
creatures^  perpetual  iUnefs;  an  adulterer^ 
windy  fwelling  in  bis  limbs; 

53.  *  Thus,  according  to  the  diverfity  of  ac*. 
tions,  are  bora  men  defpifed  by  the  good^  ílupid, 
dumb,  blindy  deaf,  and  deformed» 

54.  *  Pcnance,  therefore,  muft  invariably  be 
performed  for  the  falce  of  expiation;  íince 
tbey,  who  have  not  expiated  their  fins^  will 
again  fpring  to  birth  with  difgraceful  marks. 

55.  *  KiLLiNQ  a  Bráhmen^  drinkhig  for-» 
bidden  liquor,  ftealing  gold  frotn  a  prieft, 
adultery  with  the  wife  of  a  fathcr,  natural  or 
íplritual,  and  aíTociating  with  fuch  as  commit 
thofe  oíFenceSy  wife  legiflators  muft  declare  to 
be  crimes  in  the  higheft  degrec,  Jn  reJpeSí  of 
thofe  after  mentionedy  but  lefs  than  inceji  irt  a 
dire£t  line^  and  fome  others. 

56.  *  False  boafting  of  a  high  tríbe,  malig* 
'  nant  informatioHf  before  the  king»  of  a  crimii» 
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nal  who  muftfuffer  deatb^  and  falfely  accuíinga 
fpiritual  preceptor,  are  crimcs  in  thefeconddtm 
gree,  and  nearly  equal  to  killing  a  BrdhmefL, 

57.  *  Forgetting  thc  texts  of  fcripturc,  íhjQw«» 
ing  contempt  of  thc  Féda^  giving  falfe  cvU 
dence  without  a  bad  mofrue^  killing  a  frien4 
wítbout  malice^  eating  things  probibited»  or, 

from  their  m^nij^fi  impurityy  unfit  to  be  taíled, 
are  fix  crimes  nearly  équal  to  drínking  íplrits; 
but  per  jury  and  homicide  require  in  atroctotfs  ca/h 
the  harjhejt  expiatiati. 

58.  •  To  approp ríate  %  thing  depofited  ar 
lent  far  a  time^  a  human  creature,  a  horíc^ 
precious  metáis,  a  fíeldt  a  diamond^  or  ahjr 
other  gem,  is  nearly  equal  to  ilealing  the  gold 
of  a  Br4hnien. 

59.  ^  Carnal  eommerce  with  íifters  by  the 
fame  mother,  with  little  girls,  with  won^a 
of  the  loweíl  mixed  claís»  or  with  the  wives 
of  a  friend  or  of  a  fon,  thc  wilc  muft  coníider 
as  nearly  equal  tQ  a  yiolation  of  the  paternal 
bed* 

60.  *  Slaying  a  bull  or  cow,  íacrificing 
what  ought  not  to  be  íacrifíced,  adultery,  fell<» 
ing  onefelf,  deferting  a  preceptor,  a  mother, 
a  father^  or  a  fon,  omitting  to  read  the  fcrip* 
ture,  and  negleél  of  the  fires  prefcribed  by  the 
Dhermafáftra  only^ 

^i.  '  The  marriage  of  a  youngef  brother  be* 
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f  forc  thjB  eider,  and  that  eideres  omíflion  to 
^  marry  before  the  youngcr,  giving  a  daughter 

*  to  esther  of  them,   and  oíficiattng  at  theif 
^  nuptial  facrifice, 

62.  ^  Defiling  a  damfel^  ufury,  want  of  per* 

*  fcél  chaftity  in  a  ftudent,  felling  a  holy  pool 
^  OT  garden,  a  wife,  or  a  child, 

63.  ^  Omitting  thc  facred  inveftiture,  aban-í 

*  doning  a  Uinfman,  teaching  thc  Féda  for  hirej 

*  learning  it  from  a  hired  teacher,  felling  CQtn* 
t  modities^  that  ought  not  to  be  fold,  ' 

64.  *  Working  in  mines  of  any  íbrt,  engáging 

*  in  dyiesj  bridges^  or  other  great  mechanical 

*  works,  ípoiling  medicinal  plants  repeatedly^ 

*  fubfifting  by  the  barlotry  of  a  wife,  ofFering 

*  facrifices  and  preparing  charms  to  deftroy  tb¡t 
^  innocente 

^5.  *  Cutting  down  green  trees  for  firewood, 

*  performing  holy   rites  with   a   felfiíh   view 

*  merely,  and  cating  prohibited  food  once  with^ 

*  out  a  previous  defign^ 

66.  *  Negleéling  to  keep  up  the  confecrated 

*  fire,  ftealing  any  valuable  tbing  bejides  gold^ 

*  nonpayment  of  the  three  debts,  application  tó 

*  the  books  of  a  falfc  religión,  and  exceffive  atf 

*  tenlion  to  mufick  or  dancing, 

67.  *  Stealing  grain,  hafe  metáis,  or  cattie', 

*  familiarity  by  the  twiceborn  wiih  women,  who 

*  bave  drunk  inebriating  liquor,  killing  nvithout 
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^  matice,  a  woman,  a  Súdra,  a  Faifya^  or  a  Cjba^ 
triya,  and  denying  a  futurc  ftate  of  rewafdí 
and  puniíhnients>  are  all  crimes  in  thc  third 
degree,  but  higher  or  lower  according  to  circum*' 
Jlan^es^ 

68.  *  GiviNG  paín  to  a  Brábmen^  fmelling  at 
any  fpirituous  liquor  or  any  thing  extremeJy 

fetid  and  unfit  to  be  fmelt,  cheating,  and  un* 
natural  praclices  with  a.  niale»  are  coníi4ere(l 
as  cauíing  a  loís  of  clafs. 

69.  *  To  kill  an  afs,  a  horíé,  a  camel,  a  decr^ 
an  elephant,  a  goat,  a  íheep,  a  ñíh,  a  fnake^  or 
a  buífalo»  is  declared  an  oíFence^  which  de-^ 
grades  the  killer  to  a  mixed  tribe. 

70.  *  AccEPTiNG  prefents  from  delpicable 
men^  illegal  traíück,  attendance  on  a  Súdra 
maíler,  and  fpeaking  falfehood,  mufl:  be.  con- 
íídered  as  caufes  of  exclufion  from  íbcial  re« 
páíls. 

71*  *  KiLLiNG  au  mfeél,  ímall  or  larga,  a 
worm,  or  a  bird,  eating  what  has  been  brought 
in  the  Jame  bajket  with  fpirituous  liquor,  fteal- 
ing  fruit,  wood,  or  flowers,  and  grcatpertur- 
bation  of  mind  on  triíling  occaíions,  are  oi^ 
fences  which  caufe  defilement. 

72.  *  You  íhall  now  be  completelyinftrud- 
ed  in  thoíe  penances,  by  which  all  the  fíns 

•  juft  mentidned  are  cxpiable. 

73.  *  If  a  Bráhmen  have  killed  a  man  óf  the 
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^2*  ^  Or,  if  a  virtüGus  Bráhmeii  ünintentton^ 

*  ally  kill  another^  wha  had  no  goad  quality^  he 
^      ♦  may  atone  for  his  guilt  by  proclaiming  it  iii 

*  an  aíTembly  oí  priefts  and  military  men^  at 

*  the  íacrifice  of  a  horíe,  and  by  bathing  with 

*  other  Brábmens  at  the  clofe  of  the  facrifice : 

84.  *  Bráhméns  are  declared  to  be  the  bafis^ 
^  and  CJhatriyas  the  íummit,  of  the  legal  íyftetni 
^  he,   therefore,  expiates  his  ofFence  by  fully 

*  proclaiming  it  in  fuch  an  aíTembly» 

S5.\*  From  his  high  birth  alone,  a  Brabmen 
f  is  an  objcél  of  veneration  even  to  deities :  his 

*  declarations  to  mankind  are  decifive  cvidenceí 

*  and  the  Féda  itfelf  confers  on  him  that  cha* 

*  ra6ler. 

86.  *  Threc  at  leaft,  who  ara  Iparned  in  the 

*  Veda,  íhould  be  aflembled  to  declare  the  proper 

*  expiation  for  the  fin  qf  a  priejt^  but^  for  the 

*  three  other  clajjes,^  the  number  mujt  be  doubledy 

*  tripled,   and  quadrupled:    what  they  declare 
^  jfhall  be  an  atonement  for  íinners  ;  fincc  the 

*  words  of  the  learned  give  purity* 

87*  *  Thus  a  BrÁhmeny  who  has  performed 

*  one  of  the  preceding  expíations,  according  ta 

*  the  circumjíances  of  the  homicide  and  the  cba-^ 

*  raSlers  ofthe  perfons  killed  and  killing,  with  his 

*  whole  mind  fixed  on  God,  purifíes  his  íbu?, 

*  -and  removes  the  guilt  of  flaying  a  man  of  his 
*ownrclafs: 
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88.  *  He  muft  perform  the  fame  penance 
for  killing  an  embryo,  the  Jek  of  which  waS 
unknovvnj  but  whofe  parents  were  facerdotal^ 
or  a  military  or  a  cotnmercial  man  employed 
ina  facrifice,  or  a  Brábment  woman,  who  ha$ 
bathed  after  temporary  uncleannefs  ; 

89.  *  And  the  Jame  for  giving  falfe  evidence 
in  a  caufe  concerning  land  or  gold  or  precious 
commúdities^  and  for  accuíing  bis  preceptor  un-» 
juftly>  and  for  appropriating  a  depofit,  and 
for  killing  the  wife  of  a  prieft,  who  keeps  a 
confecratedjire,  or  for  flaying  a  friendo 

90.  *  Such  is  the  atonement  ordained  for 
killing  a  prieft  without  malice}  but  for  killing 
a  Bráhmen  with  malice  pr^penfe,  this  is  no 
expiation :  the  term  of  twehe  years  muft  be 
doubled^  or,  if  the  cafe  was  atrocious^  the  mur^ 
derer  mtiji  aSiually  die  infames  or  in  báttle^ 

91.  *  Any  twiceborn  man,  who  has  inten'^ 
tionally  drunk  fpirit  of  rice,  through  perveríé 
delufion  of  mind^  may  drink  more  fpirit  iix 
flame,  and  atone  for  his  oíFence  by  feverely 
burning  bis  body ; 

92.  '  Or  he  may  drink  boiling  hot,  until  he 
die,  the  uriñe  of  a  cow,  or  puré  water,  or 
milk,  or  clarified  butter,  or  juice  expreíTed 
from  cowdung  :* 

93*  *  Ov^  if  he  tajled  it  unknoiíoingly ^  he  may 
*  expíate  the  fin  of  drinking  fpirituous  liquor, 
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*  by  cating  only  íbme  broken  rice  or  graíns  of 
'  tila^  from  which  oil  has  bccn  extraded,  once^ 

*  every  night  for  a  whole   ycar,  wrapped  in 

*  coarfe  vefturc  of  hairs  from  a  cow's  tail,  or 
^Jitting  unclothed  in  his  houfe,  wearing  bis  locks 

*  and  beard  uncut,  and  putting  out  the  flag  of 

*  a  tavern-keeper. 

94.  *  Sincc  the  fpirit  of  rice  is  diJHlled  from 

*  ihe  Mala,  or  filthy  rcfufe,  of  the  grain,  and 

*  fince  Mala  is  alfo  a  ñame  for  fin,  let  no  Bráb* 

*  men^  CJhatriya^  or  Varfya  drink  that  fpirit. 

95.  *  Inebriating   liquor  rtiay  be  confidered 

*  as  of  three  principal  forts ;  that  extraóted  from 

*  dregs  of  fugar,  that  extraéied  from   bruifed 

*  rice,  and  that  cxtraélcd  from  the  flower$  of 

*  the  Madhüca:  as  one,  fo  are  all ;  they  íhall 

*  not  be  tafted  by  the  chief  of  the  twiceborn. 

96.  *  Thoíe  liquors,  and  eight  other  forts, 

*  with  the  fleíh  of  animáis,  and  Afava^  the 

*  moft  pernicious  bevcrage,  prepared  witb  nar^ 

*  cotick  drugs^  are  fwallowed  at  the  juncates  of 

*  Yacjhas^  Racjbafas^  and  Pifáclias:  they  íhall 

*  not,  therefore,  be  tafted  by  a  Bráhmen^  who 

*  feeds  on  clarified  butter  ofFercd  to  gocís. 

97.  *  A  Bráhmen^  ftupefied  by  drunkenncís, 

*  might  fall  on  íbmething  very  impure,  or  might 

*  even,  when  intoxicated,  pronounce  a  íecret 

*  phrafe  of  the  Véda^  or  might  do  fome  other 

*  a¿t,  which  ought  not  to  be  done. 
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98-  *  When  the  divine  fpirit,  or  tbi  Ught  of 

*  kofy  knowledge,  which  has  been  infufed  into 

*  his  body,  has  onCe  been  fprinkled  with  any 

*  intoxicar ing  liqüor,  cven  his  prieftly  charac* 

*  ter  leaves  him,  and  he  finks  to  thc  low  degrec 

*  of  a  Súdra. 

99.  *  Thüs  have  been  promulgated  the  va- 

*  rious  modes  of  expiation  for  drinking  fpirits: 

*  I  will  next  propound  the  atonemerit  for  íieal- 

*  ing  the  gold  of  a  pricft  to  the  amcttnf  tf  a  fu- 

*  verna» 

ICO.  •  H«,  who  has  purloined  the  gold  of  a 

*  Brábmen^  muft  haften  to  the  king,  and  pro^ 

*  claim  his  oíFence ;   adding,  "  Infliél  on  me 
**  the  puniíhment  due  to  my  crime.*^ 

1 01.  *  Then  íhall  the  king  himfelf,  taking 

*  from  him  an  iron  mace,  which  tbe  criminal nitift 

*  bear  on  his  Jboulder^  llrike  him  with  it  once-; 

*  and  by  that  ftroke,  wbetber  he  die  or  be  only 

*  left  as  deady  the  thief  is  releaíéd  from  fin  :  a 

*  Brábmen  by  rigid  pcnance  alone  can  expiate 

*  that  cffence;  another  twiceborn  man  may  aífo 

*  perforrpfucb  a  penance  at  his  ejeélion* 

I02*  *  The  twiceborn  man,  who  defires  to 

*  remove  by  auftere  devotion  the  taint  caufed 

*  6y  ftcaling  gold,  muft  perform  in  a  fqreft,  co* 

*  vered  with  a  mantle  of  rough  bark,  the  pe- 

*  nance  before  ordained  for  him,  who  /without 

*  malice  prepeñfe  has  killed  a  Brábmen. 
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103.  *  by  thefe  expiatíons  may  the  twicebora 
atone  for  the  guilt  of  ftealing  gold  from  a 
prieft-  but  the  fin  of  adultery  wlth  the  wifc 
of  a  father^  natural  orfpiritualy  they  muft  ex- 
piate  by  the  foliowing  penances. 

104.  *  He,  who  knowingly  and  aSiually  has 
defiled  the  wife  of  his  father,  Jhe  being  of  the 
fame  clafs,  muft  extend  himfelf  on  a  heated 

iron  bed^  loudly  proclaiming  his  guilt ;  and, 
there  embracing  the  red-hot  iron  image  of  a 
woman,  he  íhall  atone  for  his  crime  by  death; 
IÓ5.  *  Or,  having  himfelf  amputated  his 
penis  and  fcrotum,  and  holding  them  in  his 
fingers,  he  máy  walk  in  a  direél  path  toward 
the  fouthweft,  or  the  región  of  Nirríti,  un-» 
til  he  fall  dead  on  the  ground : 

106.  ^  Ovjif  he  had  mijiaken  her  for  another 
ivoman^  he  may  perform  for  a  whole  year, 
with  intenfe  application  of  mind,  the  penance 
prajápatya^  with  part  of  a  bed,  or  a  human 
bone^  iñ  his  hand,  wrapped  in  vefture  of  coarfe 
bark,  letting  his  hair  and  beard  grow,  and 
liying  in  a  deferted  foreft : 

107.  •  Or,  if  Jhe  was  of  a  lower  clafs  and  a 
corrupt  womanj  he  may  expiate  the  fin  of  vio- 
lating  the  bed  of  his  father,  by  continuing  the 
penance  chándráyana  for  thrce  months,  al- 
wats  mortifying  his  body  by  eating  only  fo- 
reft herbs,  or  wild  grains  boiled  in  water. 


AND  EXPIATIQN.  101 

loS.  *  By  the  preceding  penances  may  íiiir 

*  ners  of  the  two  higher  degrees  atone  for  their 
^  guilt;  and  the  lefs  oíFenders  may  expíate  theirs 

*  by  the  following  aufterities. 

109,  ^  He,  who  has  committcd  the  fmaller 

*  ofFence  of  killing  a  cow  without  malice,  mufl: 
'  drink  for  the  firíl  month  barleycoins  boiled 
'  foft  in  water;  his  head  muft  be  íliaved  en- 
^  tirely;  and,  covered  w^ith  the  hide  ofthejlain 

*  cowj  he  muft  fix  his  abode  oji  her  late  pafture 


*  grouud: 


lio*  *  He  may  eat  a  modérate  quantlty  of 

*  wild  gt^ains^  'but  without  any  fa6litious  falt, 
^  for  the  next  two  months  at  the  time  of  each 

*  fourth   repaft,  on  the  eveniñg  of  every  feqond 

*  ¿ayi  fegularly  bathing  in  the  yrine  oí  cows, 

*  and  keeping  his  members  under  controul:     » 

III,  '  AU  day  he  muft  wait  on  the  herd, 

*  and  ftand  quaíEng   the  duft  raifed  by  their 

*  hoofs;  at  night,  having  fervilely  at  tended  and 

*  ftroked  and  faluted  them,  he  muft  furround 
^  them  with  a  fence,  and  fit  near  to  guard 
^  them: 

JI2.  •  Puré  and  free  from  paflion,  he  muft 

*  ftaivd,  while  they  ftandj  folio w  them,  when 
'  they  move  togéther ;  and  lie  down  by  them, 

*  when  they  lie  down; 

j  13,  *  Sbould  a  cow  be  íick  or  terrified  by 
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*  tígers  or  thicves,  or  fall,  or  ftick  in  mud,  he 

*  muft  relieve  hcr  by  all  poflible  mcans : 

114,  *  In  heat,  in  rain,  or  in  cold,  or  whilc 

*  the  blaft  furiouÜjr  rages,  let  him  not  feek  his 
^  own  íhelter,  without  firft  íheltering  the  cows 
^  to  the  utmoft  of  his  power. 

115,  ^  Neither  in  his  own  houfe,  or  field,  or 

*  floor  for  treading  out  grain,  ñor  in  thofc  of 

*  any  other  perfon,  let  him  fay  a  word  of  a 

*  cow,  who  eats  corn  or  grafs^  or  of  a  calf,  ^ho 
'•drinks  tntlk: 

116,  *  By  wailing  on  a  hérd,  according  to 
^  theíc  rules,  for  three  months,  the  flayer  of  a 
-^  cow  alones  for  his  guilt ; 

1 1 7,  ^  But,  his   penance  being  performcd, 

*  he  muft  give  ten  cows  and  a  bulU  or,  his 

*  ftock  not  being  fo  large,  muft  deliver  all  he 
'  poflefles,  to  í'uch  as  beft  know  the  Veda. 

1 18,  *  The  preceding  penances,  or  that  called 
^  chándráyana^  muft  be  performed  for  the  abfo- 

*  lution  of  all  twiceborn  men,  who  have  com- 
^  mitted  fins  of  the  lower  or  tbird  degree ;  ex- 

*  cept  thofe,  who  have  incurred  the  guilt  of  an 

*  avacimai 

1 1 9,  *  But  he, who  has  htcomt  AvacirnU  muft 
^  facrifice  a  black  or  a  oneeyed  afs,  by  way  of  .a 

*  meatoflFering  to  Nirríti,  patronejs  oftbejtmth^ 
^  wejl^hj  night  in  a  place  where  four  ways  meet; 
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1 20.  *  Let  him  daily  offer  to  her  in  fire  the 

*  fat  of  that  afs,  and,  at  the  clofe  ofthe  ceremony^ 
•^let  him  oíFer  clarified  butter,  with  the  holy 

*  text  Sem  and  ib  forth,  to  Pavana,  to  Inoba, 

*  to   Vríhaspati,  and   to   Agni,   regents  of 

*  wind^  clouds,  a  planeta  andaré. 

121.  *A  voluntaiy   eíFufión,    naturally  or 
\  otherwife^  of  that  which  may  produce  a  man 

*  by  a  twiceborn  youth  during  the  time  of  his 

*  ftudeutíhip  or  befare  marrtage,  has  been  pro- 

*  nounced  avacirna^  or  a  violation  of  the  rale 

*  prefcribed  for  the  frji  order^  by  fages,  who 

*  knew  the  whole  fyftem  of  duty,  and  uttered 

*  the  words  of  the  Veda. 

122.  '  To  the    four  deities  of  purification^ 
f  Ma'rüta,    Indra,    Vríhaspati,    Agni, 

*  goes  all  the  divine  Hght,  which  the  Veda  had 
>  imparted,  from  the  ftudent,  who  commits  the 

*  foul  fin  avacirna; 

123.  *  But,  this  crime  having  adually  been 
'  committed^    he    muft   go    begging   to   íévea 

*  houfes,  clothed  only  with  the  hide  of  the  fi* 

*  crjficed  afs,  and  openly  proclaiming  his  aít: 

124.  *  Eating    a  fingle   meal   begged   from 

*  them,  at  the  regular  time  of  the  day,  that  ts^ 
/  in  tbe  mdrmng  or  evening^  and  bathing  eacb 

*  day  at  the  three  favanas^  he  íhall  be  abfolved 

*  from  his  guilt  at  the  end  of  one  year. 
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125,  ^  He,  who  has  voluntarily  commítted 
^  any  fin,  which  caufes  a  lofs  of  clafs,  muft  per- 

*  form  the  tarmenting  penance^  thence  called 
f fántapana\  or  thé  prájápatya^  if  he  ofFendcd 

*  involuntarily- 

126,  *  FoR  fins,  which  degrade  to  a  mixed 

*  clafs,  or  exclude  from  fociety,  the  finner  muft 

*  have  recpuíft  to  the  lunar  expiation  chándráy-^ 
^  ana  for  one  month:  to  atone  for  aéls,  which 
^  occafion  defilement,  he  muft  fwallow  nothing 
^  for  thi  ee  days  but  hot  barlcygrueL 

127,  *  For  killing  intentionfllly  a  virtuous 
^  man  of  the  military  clafs,  the  penance  muft  be 

*  a  fourth  part  of  that  ordained  for  killing  a 
^prieft;  for  killing  a  Vatfya,  only  an  eighthj 
^  for  killing  a  Südra^  who  had  been  conftantin 

*  dijcharging  his  duties,  a  fixteenth  part ; 

128,  *  But,  if  a  Bráhmen  kill  a  CJhatriya 
^  without  malice,  h^  muft,  after  a  full  perform- 

*  anee  of  his  religious  rites,  give  the  priefts  oné 
^  buU  together  with  a  thoufand  cows ; 

129,  ^  Or  he  íTiay  perform  for  three  years 
^  the  penance  for  flaying  a  Bráhmen^  mortify- 
^  ing  his  organs  of  fenfation  and  a¿tion,  letttng 

*  his  hair  grow  long,  and  living  remote  from 
^  the  tpwn,  with  the  root  of  a  tree  for  his  man- 

*  fion, 

Í30,  *  If  he  kill  witbout  malice  a  Vaifya^  who 
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had  a  good  moral  charadler,  he  may  perform 
the  fame  penance  for  one  year,  or  give  the 
priefts  a  hundred  cows  and  a  bull : 

131.  *  For  lix  months  muft  he  perform  this 
whole  penance,  liwithout  intenüon  he  kill  a  Sá- 
dra ;  or  he  may  give  ten  wh\te  cows  and  a 
bull  to  the  priefts. 

132.  Mf  he  kill  by  deftgn  a  cat,  or  an  ich- 
neumon,  the  bird  Chájha^  or  a  frog,  a  dog,  a 
lizard,  an  owl,  or  a  crow,  he  muft  perform 
the  ordmary  penance  required  for  the  death  of 
a  Südra^  that  is,  the  chándráyana: 

133.  '  Or,  if  he  kill  one  ofthem  undt[fignedly^ 
he  may  drink  nothing  but  milk  for  three  days 
and  nights,  or  each  night  walk  z.y6gan^  or 
thrice  bathe  in  a  river,  or  lilently  repeat  the 
text  on  the  divinity  of  water;  that  is^  ifhe  be 
difabled  by  real  injirmtty  from  performing  the 
Jirjl  mentioned  penances^  he  may  bave  recourfe  to 

the  next  in  order. 

134.  *  A  Bráhmen^  if  he  kill  a  fnake,  muft 
give  tofome  priejl  a  hoe,  or  ironheaded  Jiick ;  if 
an  eunuch,  a  load  of  riceftraw,  and  a  májloa  of 

lead; 

135.  '  If  a  boar,  a  pot  of  clarified  buttcr;  if 
the  bird  tiftiri^  a  dróna  oí  tila  fceds:  if  a  par- 
rot,  a  fteer  two  years  oíd ;  if  the  waterBird 
crauncha,  a  fteer  aged  three  years : 

136.  '  If  he  kill  agopje,  or  a  phenicopteros,  a 
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btron^  or  cormorant,  a  bittcrn,  a  peacock»  an 
ape,  a  hawk,  or  a  kite,  he  muft  give  a  cow  ta 
íbme  Bráhmen : 

137.  '  If  he  kill  a  horfe,  he  muft  give  a 
mantle ;  if  an  elephant,  five  black  bulU;  if  a 
goat  or  a  íheep,  one  bull ;  if  an  afs,  a  calf  one 
yearold: 

138.  *  If  he  kill  a  camivorous  wild  beaft,  he 
muft  give  a  cow  with  abundance  of  milk;  if  a 
wild  beaft  not  camivorous,  a  fine  heifer:  and 
a  raSiicá  of  gold,  if  he  flay  a  camel : 

139.  '  If  he  kill  a  woman  of  any  clafs  caught 
in  adultery,  he  muft  give  as  an  expiation,  in 
the  diredt  order  of  the  four  claíres>  a  leathern 
pouch,  a  bow,  a  goat,  and  a  flieep. 

140.  *  Should  a  Bráhmen  be  imable  to,  expi- 
ate  by  gifts  the  fm  of  killing  a  fnakc  and  the 
reft,  he  muft  atone  for  bis  guilt  by  perform* 
ing,  on  each  occafion,  the  penance  prájápatya. 

141.*  For  the  flaughter  of  a  thoufand  fmall 
animáis  which  have  bones,~  or  for  that  of 
bonelefs  animáis  enow  to  fill  a  cart,  he  muft 
perform  the  chándráyana^  or  common  penande 
for  killing  a  Südra\ 

142.  ^But,  for  killing  boned  animáis,  he 
muft  alfo  give  fome  trifle,  as  a  pana  ofcopper, 
to  a  Bráhmen :  for  killing  thofe  without  bones, 
he  may  be  abfolved  by  holding  his  breath,  at 
the  clofe  of  his  penance^  while  he  thricc  repeats 
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*  the  gáyatri  with  its  btad^  the  pranavay  and  the 

*  vyáhrítis. 

143.  *  For  cutting  once  witbout  malice  trec* 

*  yielding   fruit,    Ihrubs    with    míiny  crowded 

*  ftéms,  creeping  or  climbing  plants,  or  fuch  as 

*  grow  again  when  cut,  if  they  were  in  blofloni 

*  when  he  hurt  tbem^  he  muft  repeat  a  hundred 

*  texts  of  the  Veda. 

144.  '  For  killing  infeds  of  any  fort  bred  in 

*  rice  or  other  grains,  or  thofe  bred  in  honey  or 

*  other  fluids,  or  thofe  bred  in  fruit  or  flowers, 

*  eating  clarifisd  butter  is  a  full  expiation. 

145.  Mf  a  man    cut,  wantonly  and  for  no 

*  good  purpofe,   fuch  grafles  as  are  cultivated, 

*  or  fuch  as  rife  in  the  foreft  fpontaneoufly,  he 

*  muft  wait  on  a  cow  for  one  day,  nouriíhed  by 

*  milk  alone, 

1 4  6.  '  By  thefe  penances  may  mankind  atonc 

*  for  the  fin  of  injuring  fentient  creatures,  whe- 

*  ther  committed  by  defign  or  through  inadvert- 

*  ence :  hear  now  what  penances  are  ordained 

*  for  eating  or  drinking  what  ought  not  to  be 

*  tafted. 

147.  *  He,  who  drinks  undefignedly  any  fpi- 
'rit  but  that  ofrice^  may  be  abfolved  by  a  new 

*  inveftiture  with  the  facrificial  ftring :  even  for 

*  drinking  intentionally  the  weakerjorts  offpirit^ 
^  a  penance  extending  to  death  muft  not  (as  the 
'  law  is  now  ñxed)  be  prefcribed. 
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148.  '  For  drinking  water  which  has  ftood 
in  a  veíTel,  where  fpirit  of  rice  or  any  othei 
Ipuituous  liquor  had  been  kept,  he  muíl  fwal- 
low  nothing,  for  five  days  and  nights,  but  the 
-^Izntfaricbapiijhpíhoútá  in  mük: 

149.  '  If  he  touch  any  fpu-ituous  liquor,  or 
gíve  any  away,  or  accept  any  in  due  form,  or 
'mith  thanks^  or  drink  water  left  by  a  Sudra^ 
he  muft  fwallow  nothing,  for  three  days  and 
nights,  but  ¿"tt/^z-grafs  boiled  in  water. 

150.  '  Should  a  Bráhmeriy  who  has  once  taft* 
ed  the  holy  juice  of  the  moonplant,  even  fmeU 
the  breath  of  a  man  who  has  been  drinking 
ípirits,  he  muft  remove  the  taint  by  thrice  re- 
peating  the  gáyatri,  while  he  fuppreíTes  his 
breath  in  water,  and  by  eating  clarified  butter 
after  that  ceremony. 

15  !•  *  If  any  of  the  three  twiceborn  clafles 
have  tañed  unknowingly  human  ordure  or 
uriñe,  or  any  thing  that  has  touched  fpirituous 
liquor,  they  muft,  after  a  penance^  be  girt 
anew  with  the  facrificial  thread ; 

152.  *  But,  in  fuch  new  inveftiture  of  the 
twiceborn,  the  partial  tonfure,  the  zone,  the 
ñaff",  the  petition  of  alms^  and  the  ftri¿t  rules 
of  abftinence,  need  not  be  renewed. 

153.  '  Should  one  of  them  eat  the  food  of 
thofe  perfons,  with  whom^  he  ought  never  to 
eat,  or  food  left  by  a  woman  or  a  Súdra^  gc 
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'  any  prohibited  flefli,  he  muft  drink  batleygrud 

*  only  for  feven  days  and  nights. 

154.  '  If   a    Bráhmen    drink    fweet    liquors 

*  turned  acid,  or  aftringent  juices  from  impure 
^  fruits,  he  becomes  unclean,  as  long  as  thofe 

*  fluids  remain  undigefted. 

155.  '  Any  twiceborn  man,  who  byaccident 

*  has  tafted  the  dun^  or  uriñe  of  a  tame  boar, 

*  an  afs,  a  camel,  a  íhakal,  an  ape  or  a  crow, 
^  muft  perform  the  penance  cháiidráyana: 

156.  *  If  he  tañe  dried  fleíhmeat,  or  muíli- 

*  róoms  rifmg  from  the  ground,  or  any  thing 

*  brought    from  a  flaughter-houfe,   though    he 

*  knew  not  wbence  it  came,  he  muft  perform 
'  the  fame  penance. 

157.  '  For  knowingly  eating  the  fleíh  of  car- 

*  nivorous  beafts,  of  town-boars,  of  camels,  of 
^  gallinaceous    birds,     of  human    creatures,    of 

*  crows,  or  of  aíTes,  the  penance  taptacrích'hra^ 

*  or  burning  atidfevere^  is  the  only  atonement. 

158.  'A  Bráhmen  9  who,  before  he  has  cora- 

*  pleted  his  theological  ftudies,  eats  food  at 
'  monthly  obfequies  to  one  ancejlor^  muft  faft 
^  three  days  and  nights ^  and  fit  in  water  a  day : 

159.  ^  But  a  ftudent  in  theology,  who  at  any 
^  time  unknowingly  taftes  honey  or. fleíh,  muft 

*  perform  the  loweft  penance,  or  the  prájápatya^ 
^  and  proceed  to  finifti  his  ftudentíhip. 

160.  ^  Having  eaten  what  has  been  left  by  a 


lio  ONPENANCE 

•  eat,  a  crow,  a  moufe,  a  dog,  or  añ  ichneumon, 
^  or  what  has  even'been  touched  by  a  loufe,  he 

•  muft  drink,  éoikd  in  water j  the  plant  braln 

•  mufwvercbalá^ 

1 6 1.  '  By  the  man,who  feeks  purity  of  foul, 

•  no  forbidden  food  muft  be  tafted :  what  he  has 

•  undefigncdly    fwallowed    he    muft    inftantly 

•  vomit  up,  or  muft  purify  himfelf  with  fpeed 

•  by  legal  expiations. 

162.  *  Such,  as  have  been  declared,  are  the 

•  various  penances  for  eatmg  prohibited  food: 

•  hear  now  the  law  of  penance  for  án  expiation 
•oftheft. 

163.  •  The  chief  of  the  twicebom,  having 

•  voluntarily  ftolen  fuch  property,  as  grain,  raw 

•  dr  dreíTed,  from  'the  houfe  of  another  Bráb^ 

•  men^  íhall  be  abfolved  on  performing  the  pe*- 
^  nance  prájápatya  for  a  whole  year ; 

1 64.  *  But ,  the  penance  cbándráyana  muft  be 

•  performed   for    ftealing   a  man,   woman,   or 

•  child»  for  feizing  a  £eld,  or  a  houfe,  or  for 

•  taking  the  waters  of  an  enclofcd  pool  or  well. 

i65,  '  Having    taken    goods  of  little  valué 

•  from  the  houfe  of  another  man,  he  muft  pro-' 
'  cure   abfolution   by  performing   the  penance 
^  fántapana ;  having  íirft  reftored,  as  tbe  penu 

•  tent  tbtef  always  mujt^  the  goods  that  he  ftole. 

i66,  *  For  taking  what  'may  be  eaten^    or 

•  what  may  be  fipped,  a  carriage,  a  bed,  or  a 
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*  feat,  roots,  flowers,   or  fruit,  an   atonement 

*  may  be  made  by  fwallowing  thc   five  puré 

*  things  produced  from  a  cow,  or  mí/i,  curdr, 

*  butíetj  uriñe  y  dung : 

1 67*  *  For  ftealing  grafs,  wood,  or  trees,  rice 

*  in  the  huík,  molaiFes,  cloth  or  leather,  fiíh,  or 

*  othcr  animal  food,  a  ftrid:  faft  muft  be  kept 
^  three  days  and  three  nights. 

168.  *  For  ftealing  gems,  pearls,  coral,  cop- 

*  per,  filver,  iron,  brafs,  or  ftone,  nothing  but 

*  broken   rice    muft   be   fwallowed  for  twelve 

*  days; 

169-  *  And  nothing  but  milk  for  three  days, 

*  if  cotton,  or  fílk,  or  wool  had  been  ftolen,  or 

*  a  beaft  either  with  cloven  or  uneloven  hoofs, 
^  or  a  bird,  or  perfumes,  or  medicinal  herbs,  or 

*  cordage. 

170.  *  By  thefe   penances  may  a  twiceborn 

*  man  atone  for  the  guilt  of  theft ;  but  the  fol- 

*  lowing  aufterities  only  can  remove  the  lin  of 

*  carnally  approaching  thofe,  who  muft  not  be 
^  carnally  approached. 

171.  *  He,    who    has   wafted    his    manly 

*  ftrength  with  fifters  by  the  fame  womb,  with 

*  the  wives  of  his  friend  or  of  his  fon,  with  girls 

*  under  the  age  of  puberty,  or  with  women  of 

*  the  loweft  clafles,  muft  perform  the  penance 
^  ordained  for  deíiling  the  bed  of  a  preceptor: 

172»  *  He,    who    has    carnally  known  the 
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daughter  of  hís  paternal  auiit,  wbo  is  almdjí 
eqtial  to  3.  fifter,  or  the  daughter  of  his  mater- 
nal aunt,  or  the  daughter  of  his  maternal 
únele,  wAo  is  a  near  kinfman,  muft  perform  the 
cbándráyana^  or  lunar  penance ; 

173.  *  No  man  of  fenfe  would  take  one  of 
thofe  three  as  his  wife:  they  íhall  not  be  taken 
in  marriage  by  reafon  of  their  confanguinityj 
and  he,  who  marries  any  óne  of  thcm,  falls 
deep  intojin. 

1 74.  *  He,  who  has  wafted,  what  might 
have  produced  a  man,  with  feraale  brute  ani- 
máis, with  a  woman  duritíg  her  courfes,  or  in 
any  but  the  natural  part,  or  in  water^  muft 
perform  the  penance  fant apaña:  for  a  bejiial 
a£í  with  a  cow  the  penance  muji  be  far  more/e^ 
veré. 

175.  '  A  twiceborn  man,  dallying  lafciviouí^ 
ly  with  a  male  in  any  place  or  at  any  time^  or 
with  a  female  in  a  carriage  dfawn  by  bullocks-, 
or  in  water,  or  by  day,  jhall  be  degradad^  and 
muft  bathe  Yvivcííúí  publickly^  with  his  apparel. 

176.  *  Should  a  Bráhmen  carnally  know  a 
woman  of  the  Chanda  la  or  Mlécb^ha  tribes,  or 
tafte  their  food,  or  accept  a  gift  from  th^em, 
he  lofes  his  own  clafs,  if  he  aSled  unknowinglyy 
or,  if  knowingly ^  links  to  a  level  with  them. 

177.  *  A  wife,  exceflively  corrupt,  let  Her 
huíband  confine  to  one  ajpartment,  and  compel 
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^  her  to  perform  the  peoance  ordained  fqr  a 

*  man,  who  has  committed  adulteiy : 

178.  ^  If»  having  been  folicited  by  a  man  of 
^  her  pwa  clafs,  ihe  again  be  defíled,  her  expia« 
^  tíon  mu£k  be  the  penance  pfájápatya  added  to 
^the  chánáráyana. 

179.  *  The  guih  of  a  Brabmcn^  who  has  dal* 

*  lied  a  whole  night  wUh  a  Cbanddli  woman,  he 

*  may  rcmove  in  threc  years  by  fubfifting  on 
'  alms,    and   inceflantly  repeating  the  gayutrí 

*  with  other  myfterious  texts. 

1 80.  '  Thefe  penauces  have  beea  declared  for 

*  finners  of  four  forts^  thofe  wbo  hurt  fentient 

*  creatures,  thofe  nvbo  eat  probibited  food^  thofe 

*  who  commit  tbeft,  and  tbofe  wbo  are  guilty  of 

*  lafcivioufnefs:  hear  now  the  prefcribed  expia- 
^  tion  for  fuch,  as  hold  any  intercourfe  with  de« 

•    _ 

^  graded  oáFenders. 

x8i.  ^  He,  who  aíTociates   himfelf  for  one 

^  year  with  a  fallen  finnef)  falls  like  him;  iiot 

1^  by  facrificing,  reading  the  Féda^  or  contrading 

*  affinity  with  \ivax^Jince  by  tbofe  aSts  be  lofes  his 

*  clafs  immediatefyy  but  eyea  by  ufing  the  fame 
^  carriage  or  feat,  or  by  taking  his  food  at  the 
'  íame  board: 

182.  *  That  man,  who  holds  an  intercourfe 
/with. any  one   of  thofe   degraded  offcnders, 

*  muft  perform,  as  an  atonement  for  fuch  int^r- 
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*  courfe,  thc  penance  ordained  for  that  íinner 
!                    *  himfelf. 

1 83.  *  TüloLtfapindas  and  famánódacas  of  a  man 

*  degraded,  yir  ij  crime  in  thefirjl  degree^  muft 

*  oíFer  a  libation  bf  water  to  his  manes,  as  ifht 

*  were  naturally  dead^  out  of  the  town,  in  the 

*  evening  of  fome  inaufpicious  day,  as  the  mntb 
^  oftke  moorty  his  paternal  kinfmen,  his  officiat- 
'  ing  príeíl,  and  his  ípiritual  guide  being  prefent. 

1 84.  *  A  female  flave  muft  kick  down  with 
'  her  foot  an  oíd  pot  fiUed  with  water,  w¿ic6 

*  Aad  for  that  purpofe  been  placed  towards  the 
^  foutb^  as  if  it  were  an  oblatioá  for  the  dead; 
^  and  ali  the  kinfmen,  in  the  nearer  and  remoter 
^  degrees,  muft  remain  impure  for  a  day  and  a 

*  night : 

185.  *  They   muft  thenceforth  deílft  from 
'  fpéaking  to  him,  from  íitting  in  his  company, 

*  from  delivering  to  him  any  inherited  or  other 

*  propertyy  and  from  every  civil  or  ufual  atten^ 
'  tion,  as  inviting  him  an  thejirjt  day  ofthe  yeai\ 
'  and  the  liké. 

186.  *  His  right  of  primogeniture,  ifhcwas 

*  an  eider  brotber^  muft  be  withfaolden  from 
'  him,  and  whatever  perquifítes  arife  from  pri- 

*  ority  of  birth:    a  younger  brother '  excelling 

*  him  in  virtue,  muft  appropriate  thc  fliarc  di 
>  the  firftborn. 
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187.  '  Butj  when  he  has  performed  hÍ5  due 
pénance,  his  kinfmen  and  he  muft  throw 
dówn  a  new  veffel  full  of  water,  after  having 
bathed  together  in  a  puré  pool :  '^ 

188.  *  Then  muft  he  caft  that  veffel  inte  the 
water;  and,  having  cntered  his  houfe,  he  may 
perform,  as  before,  all  the  a¿ls  incident  to  his 
relation  by  blood. 

189.  '  The  fame  ceremony  muft  be  perform- 
ed  by  the  kindred  even  of  women  degraded, 
for  whom  clothes,  dreffed  rice,  and  water  muft 
be  provided ;  and  they  muft  dwell  in  huts  near 
the  family  houfe. 
,19o.  *  With  fmners,    whofe  expiations  are 

unperformed,  let  not  a  man  tranfadt  bufinefs 
of  .any  kind ;  but  thofe,  who  have  performed 
their  expiations,  let  him  at  no  time  rC'* 
proach : 

191.  Let  him  not,  however,  Uve  with  thófe, 
who  have  flain  children,  or  injured  their  benc- 
faftors,  or  killed  fuppliants  for  protedion,  or 
put  women  to  death,  even  though  fuch  offend- 
ers  háve  been  legally  purified. 
192.  *  Those  meh  of  the  twiceborn  claffes,to 
whom  the  gáyatñ  has  not  been  repeatéd  and 
expláined,  according  to  law,  the  affembly  muft 
caufe  to  perform  three  prájápaíya  penances, 
and  afterivards  to*  be  girt  with  the  facrificial 

;  ftring; 
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193.  *  And  the  fame  penance  they  muft  píe- 
ícribe  to  fuch  twiceborn  men,  as  are  anxious 
to  atone  for  fóme  illegal  aá:,  or  a  neglefk  of 
the  Veda. 

194.  ^  If  priefts  have  accepted  any  property 
from  bafe  hatids,  they  may  be  abfolved  by  rc- 
iinquiíhing  the  prefents,  by  repcatíng  myftcrí- 
ous  texts,  and  by  ads  of  devotion  : 

195.  '  By  three  thoufand  repetítions  of  the 
gáyatrt  with  intenfe  application  of  tnind^  and 
by  fubfifting  on  milk  only  for  a  whole  month 
in  the  pafture  of  cows,  a  Br^bmen^  who  has 
received  any  gíft  from  a  bad  man,  or  a  baú 
giftfrom  any  man^  may  be  cleared  from  fiú. 

196.  *  When  he  has  been  moriified  by  abfti- 
nence,  and  has  rcturned  from  the  pafturage, 
let  him  bend  low  to  the  other  BrdbmenSy  who 
muft  thus  interrógate  him:  *'  Art  thou  really 

^  defirous,    good   man,    of  readmiflion  to  an 
*  equality  with  us  ?" 

197.  *  If  he  anfwer  in  the  aflSrmative,  let 
him  give  fome  grafs  to  the  cows,  and  in  the 
place,  made  puré  by  their  having  eaten  on  k; 
let  the  men  of  his  clafs  give  their  aflent  lo  his 
readmiíSon. 

198.  *  He,  who  has  officiated  at  a  facrifice 
for  outcafts,  or  burned  the  corpfe  of  a  ftranger, 
or  performed  rites  to  deftroy  the  innocent,  or 
made  the  impure  facrifice,  called  Abina^  may 
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*  expíate    his    guik    by  three  prájápatya  pe- 

*  nances. 

199.  *  A  TWicEBORN  man,  who  has  rejed- 

*  cd  a  fuppliant  for  his  proteótion,  or  taught  thc 

*  Veda  on  a  forbidden  day,  may  atoné  for  his 
^  offence  by  fubfifting  a  whole  yeár  on  barley 

*  alone. 

200.  *  He,  who  has  been  bltten  by  a  dog,  a 

*  íhakal,  or  an  afs,  by  any  carnivorous  animal 

*  frequenting  a  town,   by  a  man,  a  horfe,  a 

*  camel,  or  a  boar,  may  be  purified  by  ftop-» 
^  ping  his  breath  during  one  repetition  of  thc 
^  gáyatrt. 

201-  '  To  éat  only  at  the  time  of  the  fixth 

*  meal,  or  on,  the  evening  ofevery  third  day^  for  a 

*  month,  to  repeat  a  Sanbtta  of  the  Védas^  and 
^  to  make  eight  oblations  to  fire,  accompanied 

*  with  eight  holy  texts,  are  always  an  expiation 

*  for  thofe,  who  áore  excluded  from  fpqiety  at 

*  repaíls. 

^  202.  *  Shoüld  a  Bráhmen  voluntajrily  áfcend 

*  a  carriage  borne  by  camels  or  drawn  by  ^íTes,  or 

*  defignedly  bathe  quite  naked,  be  may  be  ab* 

*  folved  by  one  fupprelfion  of  breath,  while  he 

<  repeats  in  his  miad  the  moft  holy  tcxt, 

203.   -  He,    who  has   made   any  excretion, 

*  being  greatly  prelTed,    either  without  water 

<  near  him^  or  ja  water,  may  be  purified  by 
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•  bathing  in  his  clothcs  out  of  town,  and  by 

•  touching  a  cow. 

204.  '  FoR  an  omiífion  of  the  z&s,  which 

•  the  Feiüi  commands  to  be  conftantly  perform- 

•  cd,  and  for  a  yiolation  of  the  duties  preícribed 
^  to  a.  houfekeeper,  the  atquement  is  fafting  one 

•  doy. 

205.  *  He,  who  fays  huíh  or  pifli  to  a  BráA-^ 
^  mejty  or  thou  to  a  Juperior^  muft  imme£ateJy 

•  bathe,  cat  nothing  for  the  reft  of  the  day,  and 

•  appeaíe  him  by  claíping  his  feet  with  refpedt'^ 
?  ful  falutation. 

206.  *  For  ftriking  a  Brábmen  even  with  ^ 
^  blade  of  grafs,  or  tying  him  by  the  neck  with 

•  a  cloth,  or  overpowcring  him  in  argument^j 
^  and  adding  contemptuous  words,  the  ofFender 

•  muft  foothe  him  by  falling  proftrate, 

Í07.  ^  An  aíTaulter  of  a  Bráhmen,  with  intent 

•  t9  kill,  íhall  remain  in  hell  a  hundred  years; 

•  for  aétually  ftriking  him  ivith  the  like  intent^  a 

•  thouíand : 

ao8*  f  As  many  fmall  pellets  of  duft  as  the 

•  blood  of  a  Brábmen  colleñs  on  the  ground^ 

•  for  fo  many  thoufand  years  muft  the  íhedder 

•  of  that  blood  be  tormented  in  hell. 

209.  *  For  a  fimple  aflault,  the  firft  or  comr 
^  mon  pcnancc  muft  be  performed ;  for  a  bat-! 
^  tcry,  the  third  or  very  fevere  penancc^  but 
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for  íhédding  blood,  withoüt  killmg^.  both  joÍ 
thófc  penances. 

2IC.  *  To  remove  the  fins,  for  wbich  no 
particular  penance  has  been  ordained,  the 
aíTembly  muft  award  a  ñt  expiation,  confíder-« 
ing  the  ability  of  thc  finner  tP  perform  it^  and 
the  nature  of  the  íin, 

211.  ^  Those  penances»  by  which  a  man 
may  atone  for  bis  crimes,  I  now  will  deícribc 
tó  yon ;  penances»  which  have  been  perform* 
ed  by  deities»  by  holy  fages»  and  by  forefathers 
ofthe  human  race. 

212.  •  When  a  twiceborn  man  performs 
the  common  penance,  or  that  of  Praja'pati, 
he  muíl  for  three  days  eat  only  in  the  moni-r 
ing ;  for  three  days,  only  in  the  evening ;  for 
thrce  days^  food  unaíkcd  but  prefented  to.  éim¡ 
and  for  three  more  days,  nothing, 

213.  *  Eating^ir  a  whole  day  the  dung  and 
uriñe  of  cows  mixed  with  curds,  milk,  cla^ 
rificd  butter,  and  water  boiled  with  ri^/íz-grafs^ 
and  then  fafting  entirely  for  a  day  and  a  lúght^ 
Í8  the  penance  called  Sántapana^  either  from 
the  devout  man  San  tápana,  or  from  tor* 
menting. 

214.  *  A  twiceborn  man  performing  the  pe- 
nance,  called  very  fevere,  tnrefpeSf  oftbe  com^ 
mon^  muft  eat,  as  before,  a  íingle  mouthful,  or 
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*  a  ball  of  rice  as  large  as  a  herís  fgg^  for  thrce 

*  times  three  ¿ays;  and  for  the  laft  three  days, 

*  mtííl  wholly  abftain  from  food. 

215,  *  A  Brákmen,  performing  thc  ardent 

*  penancc,  muft  fwallow  nothing  but  hot  water, 

*  hot  milk,  hot  clarified  butter,  and  hot  íl^am, 

*  cach  of  them  for  three  days  fucceííively,  per-. 

*  forming  an  ablution,  and  mortifying  ^11  his 

*  members. 

2 1 6,  ♦  A  total  faft  for  twelve  days  añd  nigktst^ 

*  by  a  penitent  with  his  organs  controllcd  and 

*  his  mind  attentive,  is  the  pen^nce  named  pa^ 

*  raca^  which  expiates  all  degrees  ^guilt, 

217,  *  If  he  diminiíh  his  food  by  one  mouth-» 

*  fal  eacb  day  during  the  dark  fortnight,  eating 
^  JifUm  mouthfuh  on  the  day  ofthe  Qppofi^iony  and 

*  increafe  it  in  the  fame  froportion^  during  the 

*  bright  fortnight,  fajling  entirely  on  the  day  of 

*  the  conjutiSHoñj  and  perform  an  ablutíon  regu- 
'  larly  at  funrife,  noon,  and  funfeti  this  is  thc 
^  thandráyana^  or  the  lunar  penancc : 

Í18.  ♦  Snch  is  the  penance  callcd  ant^íhaped 

*  9r  narraw  in  f^e  middki  but,  if  he  perform  thc 
'  barleyríh^ped  or  iroad  in  the  middle^  he  muí^: 

*  obfervc  the  fame  rule,  beginning  with  the 

*  bright  haifmonth,  and  keepipg  under  com-» 
^  mand  his  organs  of  adion  and  fenfe, 

íl^.  *  To  pcf forro  the  Ipnar  penancc  of  an 
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*  anchoret,  he  muft  eat  only  eight  mouthfub 

*  of  foreft  grains  at  noóny^r  a  whole  month^  tak- 

*  ing  care  to  fubduc  bis  mind. 

220^  *  If  a  Brábmen  eat  only  four  mouthfuls 

*  at  funrifc,   and  four  at  funfet,  for  a  mmah^ 

*  keeping  his  organs  controlled,  be  performs 

*  the  lunar  penance  of  childrcn. 

221,  *  He,  who,  fbr  a  whole  month,  eats  no 

*  more  than  thrice  eighty  mouthíuis  of  wild 

*  grains,  as  be  happens  by  any  mf  ans  to  meei 

*  with  tbemy  keeping  his  organs  in  fubjed:ion» 
^  íhall  attain  the  íame  abode  with  the  regent  oí 

*  the  moon: 

222,  *  The  eleven  RudraSf  the  twelve  A'di^ 

*  tyas^  the  eight  Vafus^  the  Maruts,  or  gcnü  of 

*  the  winds,  and  the  feven  great  Ríjhu^  have 
^  performed  this  lunar  penauce  jts  a  íecuritj 
^  from  all  evil. 

223.  *  The  oblation  of  clarified  butttr  to  firc 

*  muft  every  day  be  madc  by  the  ptmtmt  him* 

*  felf,  accompanied  with  the  mighty  words 
^  eartbyjky^  beaven;  he  muft  pcrfcéHy  abftain 

*  from  injury  to  fentient  creatures,  from  íalíe^ 

*  hood,  from  wrath,  and  from  all  cxodce4 
^  ways. 

224.  ^  Or,  thrice  each  day  aiid  thrice  each 
^  night  for  a  month,  the  penítent  may  plunge 
^  into  w^ter  clothed  in  his  mantle,  and  at  no 
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*  time  convcrfing  with  a  womatt,  a  Súdra,  or 

•  an  outcaft, 

225.  *  Let  him  be  always  in  raotion,  fitting 

•  aiKÍ  rifing  alternate)y,  or,  if  unable  to  be  thus 

♦  rejtlefsf  let  him  fteep  low  m  tbe.bare  groundi 
^  cbaíle  as  a  íludent  oí  tbe  Véda^  bearing  the 

•  facred  zone  and  ftaíF,  íhowing  reverence  to 
^  h¡s  preceptor,  to  the  gods,  and  to  prieíls ; 

226.  *  Perpctually  muft  he  repeat  xhcgáyalrr, 

♦  and  other  puré  text^  to  the  beft  of  his  know- 

*  ledge:  thus*  in  all  penances  for  abfokition  from 
^  íif)>  muft  he  vigilantly  cmpíoy  himíclf.  . 

227.  *  By   thefe   expiations   are   twiceboni 

•  men  abíblved,  whoíe  o&nces  are  publickly 
^  known,  and  are  mifcbi^aus  by  their  example  \ 
^  btit  £br  íins  not  publiek,  the  aífembly  oí;  prieíls 
^  muft  award  them  penances»  with  holy  texts 

•  and  oblations  to  fire. 

228.  *  By  open  confcflioii,  by  repentaqce, 

•  by  devotion, '  and  by  rcading  the  fpripture,  a 

•  fiíMier  may  be  rejeaf^  from  his  guilt ;  or  by 

*  almígivingy  in  cafe  cf  hi%  inability  to  perfarm 

*  the  oibir  aSts  qf  religión..  .      . 

229.  Mn   proportion  as  a  man,  w^xo   has 

•  committed  a  fin,  íhall   truly  and  volunta rily 

*  coiifefe  it,  fo  fax  he  .ís  difengaged  from  that 

*  ofFence,  like.a  fnake  from  his  llough.;. 

230W  ^  And,  in  pcqpQEtion  a?  his  beart  finr 
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"^  cerely  loathes  his  €vil  deed,  ío  far  íhall  láí 

*  vital  fpirit  be  freed  from  thc  taint  of  it.  * 
.  i»3i,  •  If  he  commit  fin,  and  aé^ually  repent; 
^  that  fin  íhall  be  removed  from  him ;  but  if 

*  he  merely  fay,  "I  will  fin  thus  no  morc,'^ 
^  he  can  onrly  be  releafed  by  an  a&ual'  abfti^ 
^  ftcnce  from  guilt,  * 

232.  *  Thus  revolviug  in  his  mind'tbecer^ 
^  tainty  of  retributión  in  a  future.ftate,  let  him 
'^  be  conftantly  good  in  ^houghts^  words,  aadl 

*  aáion. 

233.  •  If  he  defire  complete  remifllon  of  any 

*  foul  a£t  which  he  has  committcd^.eithcr  igna¿ 

*  rantly  or  knowingly,  let  him  beware  of  com« 

*  mitting  it  again  :  for  tbe  fecond  fault  bis  pe^ 
'  nance  mufi  be  ¿oubled.  * 

234^  *  If,  having  performed  any  expiation; 
f  he  feel  not  a  perfeét  fetisfadion  of  cohfcienxic, 
^  let  him  repeat  the  íame  devout  a£l,  until  his 
^  confcience  be  perfeóHy  fatisfici 

235.  *  AU  the  bliís  of  deities  and  of  men  is 
f  declared  by  fages,  who  diícern  thc  fenfe  of 
^  the  Véda^  tó  have  in  devotion  its  cauie»  in  de- 
^  votion  its  continuance^  in  devotion  its  fbli- 
^  neis. 

236.  *  Devotion  is  equal  to  the  fefjí^ance  of 
'f  allduties^y  it  is  divine  knpwledge  in  á  Bráh^ 
^  men*y  it  is  defence  of  the  people  in  a  CJbatriyai 
f  deyotipn  is  the  bufincfs  oftrade  and  xigricnhurf 
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^  itt  a  Vaijyá;  devotipa  is  dutiftil  íervice  in  a 

*  Súdra. 

.   257.  *  Holjr  fages,  with  fubdued   paílions, 

•  feeding  only  on  fruit,  roots^  aiid  air,  hy  devo- 

*  tio»  alone. are  cnabled  ta  fqrvpy  the  tbree 

•  "woxlá^fterreftrialyethereal,  and  c^lejtial^  peopled 

*  witb  animal  creatures,  locorootive  and  fíxed^ 

5r3&.  ♦  Perfeél  healtb^  or  unfailiog  medicines, 
^  diviae  learping^  and  tKe.  various  manfíon^  of 

♦  dcities»  are  acquired  by.  devotion  aloi>e  ;  their 

•  cfficietit  caufe  is  de votion . 

«39.  ^  Whatever  is haid  to be  traverfed,  wbaN 

♦  ever  ts  hard  to  be  acquired^  wh^tever  is  hard 

•  to  be  viíited,  wbatcver  is  hard  to  be  pcrform* 

♦  edy  all  thÍ5  may  be  accompliíbed  í>y  true  de* 
^votioii;  for  the  diíScuUy  of  d^vQtioa  is  tbe 
♦grcatteft  of  all. 

34Q.  ^  Even  finners  in  ihn  higbeft  degrce, 

*  arid  of  courfe  tbe  otherofíenders,  areabfolved 

*  from  gjailt  by  auftere  de  votion  well^prañifcd, 

041*  ^  SoulSf  tbat  ¿mímate  woirms,  aml  infeéís, 

•  fcrpentSj^  moths,  beaíls,  buds,  ax>d  vegetables, 

♦  4tt|kÍQ  bcaven  by  the  power  of  de  votion* 

^4?*  ^  Whatcvcr  fin  bas  bcen .  conceived  iii 

*  tbe  bearts  of  men,  uttered  ¡n  their  fpeech,  or 
^  comn#ted  in  their  bodily  aiEts,  tbey  fpeedily 

*  bur»  it  all  away  by  de  votion^  íf  ihcy  prefcrvc 

♦  devodon  as  their  beft  weallh. 

?43,  ^  Of  a  pricíl,  whoró.deVotióñ  has  puri- 
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*  ííed,  the  divine  fpirits  acccpt  the  facriíices»  and 

*  graiit  the  defires  vvith  ampie  increafe* 

244*  *  Evea  Brahmán  lord  of  crcaturest  by 
^  devotion,  enaé^ed  this  code  of  laws;  and  the 

*  fages  by  devotion  acquired  a  knowiedge  of  the 

*  Fédas. 

245.  *  Thus  the  gcxis  themfclves,  obferving 

*  iii  this  univcrfe  the  incomparable  powcr  of 
"•  devotion,    have  proclaimed  aloud   the  tran- 

*  fcendent  exccllence  of  pious  auílerity« 

246.  *'  By  réading  each  day  a3  much  as  poí^ 

*  fible  of  the  Véda^  by  performing  the^*y^  grcat 

*  iacraments,  and  by  forgiving  all  injuries,  evea 

*  fins  of  the  higheft  dcgrec  íhall  be  foon  cf- 

*  faced: 

247.  *  As  firc  confumes  in  an  inftant  with  hís 

*  bright  flame  the  wood,  that  has  been  placed 

*  on  it,  thus,  with  the  flame  of  knówledgc,  a 

*  BrMmen,  who  uaderftands  the  F/Ja,x:oii(Qmc^ 

*  all  fin* 

248.  •  Thus  has  been  declared,  according  to 

*  law,  the  mode  of  atoning  for  open  fins:  now 

*  learn  the  mode  of  obtaining  abíbhition  for 

*  fecret  ofi^cnccs* 

249.  *  SiXTEEN  fuppreffions  of  the  breath, 

*  wMe  the  húltejl  of  texts  is  repeated  with  the 

*  three  mighty  words,  and  thé  triliteral  íyllable, 
^  coutinued  each  day  for  a  month^  abíblve  cveti 
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*  the  flayer   of  a  Bráhmen   from   his   hiddell 

*  faults. 

250*  '  Even  a  drinker  of  fpirküous  liqííors 

*  is  abfolved  by  repeating  each  day  the  text  apa 

*  ufed  by  the  í'age  Cautsa,  or  that  beginning 

*  with  preti  ufcd  by  V asisht'ha,  or  that  called 

*  máhitra^  or  that,  of  which  the  firft  word  is 
^fuddhavatyah^ 

251.  *  By  repeating  each  day  for  a  month  the 
^  text  áfyavámtyay  or  the  hymn  Sivafancalpa^ 

*  the  ftealer  of  gold  from  a  prieft  becomes  in- 
*•  ftantly  puré* 

252.  *  He,  who  has  violated  the  bed  of  hrs 

*  preceptor,  is  cleared  from  fecret  faults  by  re- 

*  peating  fxteen  times  a  day  the  text  bavijhyan^ 

*  tiya^  or  that  beginning  with  na  tamanbah^  or 

*  by  revolving  in  his  mind  Úi^Jixteen  holy  verfes, 

*  called  Paurujha. 

253.  V The  man,  who  deíires  to  expiate /5/f 
^  hidden  fins,  great  and  fmall,  muft  repeat  once 

*  a  day  for  a  year  the  text  ava^  or  the  text 

*  yatcinchida. 

254*  *  He,  who  has  accepted  an  illegal  pre- 

*  fent,  or  caten  prohibited  food,  may  be  cleanfed 

*  in  three  days  by  repeating  the  text  tafatfá- 
^  mandiya. 

255.  '  Though  he   have  committed  many 

*  fecret  í;ns,  he  íhall  be  puriíicd  by  repeating 
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for  a  moiith  the  ttxt  fómáraudra  or  the  tbree 
texts  áryamnaj  while  he  bathes  m  a  íacred 
ftream. 

256.  *  A  grievous  oíFender  muíl  repcat  the 
fe  ven  verfes,  begiiming  with  Indra»  for  half 
a  year;  and  he,  who  has  dcfiled  >Mater  with 
any  impurity,  muft  fit  a  whole  year  fubíiíling; 
by  alms. 

257.  *  A  twíceborn  man,  who  íhall  ofFcr 
clarified  butter  for  a  ytíar,  with  eigbt  texts  ap^ 
propriatcd  to  eigbí  feveral  oblations,  or  with 
the  text  na  m¿^  íhall  eí&ce  a  fía  even  of  an 
extremely  high  degree.  ; 

258.  *  He,  who  had  committed  a  crimc  of 
the  firft  degree,  íhall  be  abfolvcd,  if  he  attend 
a  herd  of  kine  for  a  year,  mortify  his  organs, 
and  continually  repeat  the  texts  beginnhig 
with  pávamám^  living  íblely  on  food  glven  iti 
charliy: 

259.  *  Or,  if  he  thrice  repeat  a  Sanhitd  of 
the  Vé  das  y  or-  a  lar  ge  portion  of  them  with  all 
the  mantras  and  bráhmanas,  dwelling  in  a  fo- 
reíl  with  fubdued  organs,  and  purifíed  by  three 
paracas  y  he  íhall  be  íet  free  from  all  fias  how 
heinous  foever. 

260.  *  Or  he  íhall  be  releafed  from  all  deadly 
íins,  if  he  faíl  three  <lays,  with  his  niembers 
mortified,  and  twice  a  day  plunge  into  water, 
thrice  repeatlng  the-  text  aghamarjhana: 
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261.  *  As  thc  facfifice  of  a  horfc,  thc  k'ifíg 
of  facrifices,  removes  all  íins^  thus  the  text 
aghamarjhana  deftroys  all  ofFences. 

262.  *  A  prieft  who  íhould  retain  in  his  me- 
mory  the  whole  Rigvéda^  would  be  abíblved 
from  guilty  even  if  he  had  ílain  the  inhabitants 
of  the  three  worlds,  and  had  eaten  food  from 
the  fouleft  hands. 

263.  *  By  thrice  repeating  thc  fnantras  and 
brábmanas  of  thc  ^ch^  or  thofe  of  the  Yajtifhy 
or  thofe  of  the  Sáman^  with  the  upanijhadsy  he 
íhall  perfedly  be  cleanfed  from  every  pofliblc 
taint : 

264.  *  As  a  clod  of  earth,  caft  into  a  great 
lake,  íinks  in  it»  thus  is  every  íinful  a¿t  fub* 
merged  in  the  triple  Veda. 

265.  *  The  divifions  of  the  Bscb^  the  feveral 
branches  of  the  Tajujhy  and  the  manifold 
ílrains  of  thc  Saman  muft  be  confidered  as 
forming  the  triple  Védat  he  knows  the  VédUy 
who  knows  them  colleétively* 

266.  *  The  primary  triliteral  íyllable,  in 
which  the  three  Vedas  themfelves  are  com- 
prifed,  muft  be  kept  fecret,  as  another  triple 
Veda:  he  knows  the  Veda^  who  diftinSlIy 
knows  the  myjlick  fenfe  ^that  word.' 
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CHAPTER  THÉ  TWELFTR 


On  Tranfmigratwn  áñd  final  Béatitude. 


\     i        'i 


1.  *  o  THOU,  who  art  írct  fiom  (m^faid 

*  the  devQUt  fages^  thou  haft  declafed  the  whole 

*  í^ftem  of  dudes  ordained  for  the  fbur  claíTes 

*  of  m'en:  explain  to  us  now,  fróm  the  firfl: 

*  principies,  the  laltlmate  retrlbütion  for  their 

*  deeds.* 

2.  BhrigüÍ  whofe  heart  was  the  puré  eíTence 
of  virtue,  who  proceeded  froiri  Menú  himfelf^, 
thus  addreífed  the  grcat  fages :  *  Hear  the  iñ- 

*  fallible  rules  for  the  frutt  (¡f  deeds  ín   this 

*  univerfe. 

3.  •  AcTiON,  either  mental,  verbal,  of  cor- 

*  poreal,  bears  good  or  evil  fruic,  as  itfelfis  good 

*  or  evil;  and  frona  the  a^ions  of  men  proceed 

*  their  various  tranftnigrations  in  the  highell, 

*  the  mean,  and  the  lowcft  degree : 

4.  *  Of  that  threefold  aAion,  conneóled  with 

*  bodily  fundlions^  difpofed  in  three  claíTes,  and 

*  confiíling  of  ten  orders,  be  it  known  in  this 
«  world,  that  the  hcart  is  the  inftigator, 
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5.  '  Devifing    means    to    appropriate    thc 

*  wealth  of  other  men,  refolving  011  any  forbid- 

*  den  deed,  and  conceiving  notions  of  atheifm 

*  or  materialiím,  are  the  three  bad  aéls  of  the 

*  mind: 

6.  ^  ScurriloüS  language,  falfehood,  indifcri- 

*  mínate  backbiting,  and  ufelefs  tattle,  are  the 

*  four  bad  afts  of  the  tongue: 

7.  '  Taking  eíFeéls  not  given,  hurting  fentient 
^  creatures  without  the  fanélion  of  law,  and 

*  criniinal  intercourfe  with  the  vvife  of  another, 

*  are  the  three  bad  aéls  of  the  body;  and  all  tbe 

*  ten  have  their  oppoJiteSy  which  are  good  in  an^ 

*  ejual  degree. 

3.  *  A  rátional  creature  has  a  reward  or 
^' a  puniíhraent  for  mental  adts,  in  his  mmd; 
'  for  verbal  afts,  in  hís  organs  of  ípeech;  for 

*  corporeal  a6ís,  in  his  bodily  frame. 

9.  *  For  finful  adts  moílly  corporeal,  a  man 

*  íhall  aíTume  after  deüth  a  vegetable  or  mi- 

*  neral  form;  for  fuch  a6ts  moftly  verbal,  the 

*  form  of  a  bird  or  a  beaft;   for  ads   moftly; 

*  mental,  the  loweft  of  human  conditions: 

10.  •  He,  whofe  firm  underftandmg  obtains 

*  a  command  over  his  words,  a.  command  over 

*  his  thoughts,  and  a  command  over  his  whole 

*  body,  may  juftly  be  called  a  tridan(ñ^  or  triple 

*  commander ;  not  a  mere  anchor et,   who  bears 

*  three  vtfible  Jiavés. 
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11.  *  The  man»  who  exerts  t bis  triple  felf- 

*  command  with  rcfpcét  to  all  animated  crea- 

*  tures,  wholly  fubduirtg  both  luft  and  wrath, 

*  íhall  by  thofe  means  attain  beatitudc. 

12.  '  That  fubftance,.  whlch  gives  a  power 

*  of  motion  to  the  body,  the  wile  cali  cjhétra^ 

*  jnya^.otjivátman^  the  vital  fpirit;  and  that 

*  body,  which  thencc=  derives  aélive  funftions/ 

*  thcy  ñame  ihútátman,  ov  compofed  of.ekrnentf: 

13.  *  Another  intefnal  fpirit,  callcd  mahat^ 

*  or  the  greatfoulf  attcnds  the  birtti  of  all  crc»- 

*  tures  imbodied,    and    thence    in    all    mortal 

*  forms  is  convcyed  a  perception  cither  pleaílng 

*  orpainful. 

14.  *  Thofe  two,  the  vital  fpirit  and  reafan- 

*  able  foul,  are   clofely  united  with  Jive  ele- 

*  ments,  but  conneñed  withihe  fupreme  fpirit, 

*  or  divine  eílence,  which  pervadcs  all  bcings 

*  high  aud  low: 

15.  '  From  the  fubftance  of  that  fupreme 

*  fpirit  are  diffufed,  like  fparks  from  fire^  \x\x\\x^ 

*  merabíe  vital  fpirits,  which  perpetually  give 
^  motion  to  creatures  exalted  and  bafe. 

16.  ^  By  the  vital  fouls  of  thofe  men,  who 
^  havc  committed   fins  m  the  body  reduced  to 

*  a¡bes^  another  body,  compoíéd  of  nerves  with 

*  five  íenfations,  in  ofder  to  be  fufceptihle  of 
'  tormcnt,    íhall    certainly   be   affutned   after 
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17.  *  And,    being    intimately    united    with 

*  thofe  minute  nervous  particles,  according  tb 
.  *  theii:  diftributioíi,  they  íhall  feel,  in  that  neW 

'  body,  the  pangs  inflided  in  each  cafe  hy  the 

*  fentcnce  of  Y  ama. 

18.  *  When  the  vital  foul  has  gathered  the 

*  fruit   of  íins,  which    arife  from   a    love   of 

*  íenfual  pleafure,   but  muft  produce   miíery, 

*  and,  whcn  its  taint  has  thus  been  removed,  it 

*  approaches   again    thofe  two  moft  eíFuIgent 

*  cíTences  t¿e  intelleSual foul  dnd  the  dwine/pirit: 

19.  '  They  two,  clofely  conjoined/examine 

*  without  remiffion  the  virtues  and  vices  of  that 

*  feníitive  foul,   according   to  its  unión  with 

*  which'  it  acquires  pleafure  or  pain  in  the  pre- 

*  fent  and  future  worlds. 

20.  *  If  the  vital  fpirit  had  pradlifed  vírtuc 

*  for  the  moft  part  and  vice  in  a  fmall  degree, 

*  it  enjoys  delight  in  celeftial  abodes,  clothed 

*  with  a  body  formed  of  puré  elcmentáry  par- 

*  ticles; 

áb  I  •  *  But,  if  it  had  gencrally  been  áddiéled 

*  to  vice,  and  feldom  attended  to  virtue,  then 

*  íhall  it  be  deferted  by  thofe  puré  ieléments, 

*  and,  baving  a  cóarfer  body' of fenfible  mrves^  it 

*  feels  the  pains  to  which  Yama  íhall  doom  it : 

a2.  '  Having   endured    thofe   tormcnts   ac- 

*  cording  to  the  fentence  of  Yama,  and  its 

*  taint  being  almoft  removed,  it  again  reaches 
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*  thoíe  five  puré  elemcnts  in  the  ordcr  of  their 

*  natural  diftribution, 

23.  *  Let  each   man,  confidering  with  his 

*  intelleólual  powers  thefe  migrations  of  the 

*  foul  according  to   its   virtue  or  vice,  into  a 

*  región  of  blifs  or  pain^  continually  fix  his  heart 
f  on  virtue, 

24.  *  Be  ít  known,  that  the  three  qualities 

*  of  the  rational  foul  are  a  tendency  to  goodneís, 

*  to  paffion,^and  to  darknefs;  and,  endued  with 

*  one  or  more  of  them,  it  remains  inceifantly 

*  attached  to  all  thefe  created  fubftances; 

25.  *  When  any  one  of  the  tbree  qualities 

*  predominates  in  a  mortal  frame,  it  rendcrs 

*  the  imbodied  fpirit   emincntly  diftinguiíhed 

*  for  that  quallty^ 

26.  ^  Goodnefs  is  declared  to  be  true  know- 
f  ledge;  darknefs,  grofs  ignorance ;  paíQon,  an 

*  emotion   of  deíire  or   averfion:   íuch  is  the 

*  compendious  defcrlption    of  thofe  qualities, 

*  which  attend  all  fouls. 

27.  '  When  a  man  perceivcs  in  the  reafon^ 

*  able  íbul  a   difpoíition   tending  tp   virtuous 

*  iove,  unclouded  with  any  malignant  paífion, 

*  clear  as  the  pureft  light,  let  him  recognife  it 

*  as  the  quality  of  goodnefs: 

28.  *  A  temper  of  mind,  which  gives  un- 
^  eafinefs   and   produces   diíaíFeélion,   let  him 

*  confidcr  as  the  adverfe   quality  of  paffion, 
^  ever  agitating  imbodied  fpirits: 
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29.  *  Thát  indiftinét,  inconcelvable,  unac- 
CQuntable  difpofition  of  a  mind  naturally 
fcnfual,  and  clouded  with  infatuation,  let 
him  know  to  be  the  quality  of  darkncfs. 

30.  *  Now  wiU  I  declare  at  large  the  va- 
rious  afts,  in  the  higheft,  middle,  and  loweft 
degrees,  which  proceed  from  thofe  three  diC 
pofitions  of  niind. 

31  •  *  Study  of  fcripture,    auftere  devotion, 

facred    knovvJedge,    corporeal    purity,   com- 

.  mand  over  the  organs,  performance  of  dutics, 

and  meditation  on  the  divine  fpirit,  acconn- 

pany  the  good  quaHty  of  the  foul: 

32.  *  Interefted  motives  for  a6ts  of  religión  of" 
moralityj  pcrturbation  of  mind  on  llíght  oc- 
cafions,  commiffion  of  aéls  forbidden  by  law, 
and  habitual  indulgence  in  felfiíh  gratifica- 
tions,  are  attendant  on  the  quality  of  paf- 
íion: 

33.  *  Covetoufnefs,  indolence,  avarice,  de- 
traólion,  atheifm,  omiflion  of  prefcribed  añs, 
a  habit  of  foliciting  favours,  and  inattention 
to  neceflary  bufinefs,  belong  to  the  dark 
quality. 

34.  *  Of  thofe  three  qualitics,  as  they  appear 
in  the  three  times,  pajt^  prefent  and  futvre^ 
the  following  in  orátr/rom  the  loweft  may  be 
confidered  as  a  íhort  but  certain  criterion. 

2^^^  *  Let  the  wife  confider,  as  belonging  to 
the  quality  of  darknefs,  every  aft  which  a 
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'•  man  isaíhamed  of  having  done,  of  doing,  or 

*  of  2;o¡n2:  to  do: 

.  36.  '  Let  them  confider,  as  proceeding  from 
*-the  quality  of  paflion,  every  a6í,  by  which  a 
^  man  leeks  exaltation  and  celebrity  in  this 
^  world,  tliough  he  may  not  be  much  aifliéted^ 

*  if  he  fail  of  att<iin¡ng  his  objeét : 

37.  *  To  the  quality  of  goodnefs  belpngs 
*■  evcry  aft,  by  which  he  bopes  to  acquire  di- 
^  vine  knowledge,  which  he  is  nevcr  aíhamed 

*  of  doing  and  which  brings  placid  joy  to  hiá 
*-  confcience. 

♦ 

38.  *  Of  the  dark  quality,  as  defcribed,  the 

*  principal  objeél  is  pleafure;  of  the  paífionate, 

*  worldly  profperity;  but  of  the  goqd  quality, 

*  the  chief  objeél  is  virtue:  thé  laft  aientioned 

*  objeSií  are  faperiour  in  dignity. 

39.  *  SucH  tranfmigrations,  as  the  foul  pro- 

*  cures  in  this  univerfe  by  each  of  thoíe  quali- 

*  ties,  I  now  will  declare  in  order  fuccinétlv. 

40.  *  Souls,  endued  with  goodnefs,  attain  al- 

■ 

*  ways  the  ftate  of  deities;  thofe  filled  with 
^  ambitious  paílions,  the  condition  of  men;  and 
^  thofe  immerfed  in  darknefs,  the  nature  df 
'  beaíls:  this  is  the  triple  order  of  tranfmigra- 

*  tion. 

41.  *  Each  of  thofe  three  tranfniigrations, 

*  caufed  by  the  fevcral  qualities,  muft  alfo  bé 

*  confidered  as  threefold,  the  loweft,  the  nneaii. 
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*  and  th'c  higtcft,  according  toas  many  dí- 

*  ftindlions  of  afts  and  of  knowledgc. 

42.  'Vegetable  and  mineral  fubftances, 
^  worms,  iñfeéls,  and  reptiles,  fome  very  mi- 
^  riute,'  fome  rather  larger,  fiíh,  fnakes,  tor* 
^  toifes,  cattle,  íliakals,  are  the  loweft  forms,  to 
'  which  the  dark  quality  leads: 

43.  *  Elephants,  horfes,  men  of  the  fervilc 
^  clafs,  and  contemptlble  Mléctíhas^  or  barbaria 
^ Í2»/,  lions,  t¡gers,,and  boars,  are  the  meaii 

*  ñatefs  procured  by  the  quality  of  d^rknefs : 

44.  *  Dancers  and  fingers,  birds  and  deceit- 

*  ful  men,  giants  and  bloodthirfty  fav^ges,  are 
^  the  bigheíl  qonditions,  to  which  the  dark 
f  qüality  can  afcend, 

45.  *  y  hallas^  or  cudgelplayers,  Mallas^  of 
'  boxers  and  wreftlers,  Natas^  qr  actors,  thqfe 

*  whó  teach  the  ufe  of  weapons,  and  thofe  who 
^  are  addifled  to  gaming  or  drinking,  are  the 

*  loweft    forms    occafioned  by  the  paílionate 

*  quality: 

46.  '  Kings,  men  of  the  fighting  clafs,  do^ 

*  m?ftick  priefts  of  kings,  and  men  Ikilled  iji  the 

*  war   of  controverfy,  are    the   midcjle  ílates 

*  cíiufcd  by  the  quality  of  p^ííiou; 

47.  *  Gandharvat^  or  aerial  muíicians,  Guhy^ 

*  acaizn^  TdcJbaSy  or  fervants  and  companions 

*  of  CüVE  RA,  gcnii  attendíng  fupcriour  gods, 
^  gs  th^  Vidyáharas  and  others,  together  with 
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*  various  companies  of  Apfarafes^ov  nymphs, 

*  are    the  higheft   of  thofe  forms,  which  the 

*  quality  of  paífion  attalns. 

48.  *  Hermits,  religious  mcndicants,   othcr 

*  BráhmenSy    fuch  orders  of  demigods   as  are 

*  wafted  in   airy  cars,  gcnü  of  the  íigns  and 

*  lunar  manfions,  and  Daityas^  or  the  ofFspring 

*  of  Di  TI,  are  the  loweft  of  ftates  procurad  by 

*  the  quality  of  goodnefs: 

49.  '  Sacrificers,  holy  fages,  deities  of  the 

*  lower  heaven,  genii  of  the  Vedas,  regents  of 

*  ftars  not  in  tbe  paths  of  the  fun  and  moon^  di- 

*  vinities   of  years,    Pitrís  or  progenitors  of 

*  mankind,  and  the  demigods,  nanaed  Sádhyas^ 

*  are  the  middle   forms,  to    which  the  good 

*  quality  coiiveys  all  fpirits  moderately  endued 
'  with  it: 

50.  *  Brahma  with  four  faces,  creators  of 

*  worlds  under  bim,  as  Mari'chi  and  others^  the 

*  genius  of  virtue,  the  divinities  prefiding  over 
'  (two  principies  of  nature  in  the  philofophy  of 

*  Capila)  mahaty  or  the  migbty^  and  avyaSía^ 

*  or  unperceivedy  are  the  higheft  conditions,  to 

*  which,  by  the  good  quality,  fouls  are  exaUed. 
'  51-  *  This  triple  íyílem  of  tranfmigrations, 
'  in  which  each  clafs  has  three  orders,  accord- 

*  ing  to  aéliojis  of  three  kinds,  and  which  com- 

*  prifes  all  animated  beings,  has  been  rcvealed 

*  in  ifs  full.  cxteqt ; 
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52.  '  Thus,  by  indulging  the  fenfual  appe* 
títes,  and  by  neglefting  the  performance  of 
duties,  the  bafeft  of  men,  ignorant  of  facred 
.expiations,  aíTume  the  bafeft  forms. 

53:  *  What  particular  bodies  the  vital  fpirit 
enters  in  this  world,  and  in  confequence  of 
what  fins  here  comn:iitted,  now  hear  at  large 
and  in  order. 

54.  *  Sinners  in  the  firft  degree,  having 
paíTcd  through  terrible  regions  of  torture  for 
a  great  number  of  years,  are  condemned  to 
the  foUowing  blrths  at  the  clofe  of  that  period 
tQ  efface  allremains  of  theirjin. 

^^.  *  The  flayer  of  a  Bráhmen  muft  enter 

* 

according  to  the  ctrcumjiances  of  his  crime  the 
body  of  a  dog,  a  boar,  an  afs,  a  camel,  a  bull^ 
a  goat,  a  íheep,  a  ftag,  a  bird,  a  Chandála,  or  a 
Vuccafa. 

56.  *  A  prieft,  who  has  drunk  fpírituous 
liquor,  íhall  migrate  ¡uto  the  form  of  ^ 
fmaller  or  larger  worm  or  infedt,  of  a  molh^ 
of  a  fly  feeding  on  ordure,  or  of  íbme  raven^ 
ous  animal. 

57.  *  He,  who  fteals  the  gold  of  a  prieft, 
fiíall  pafs  a  thoufand  times  into  the  bodies  of 
ípiders,  of  fnakes  and  cameleons,  of  crocodilef 
andother  aquatick  monfters,  or  of  mifchievou^ 
blood  fucking  demons. 

58.  *  He,  who  viólales  the  bed  of  his  natural 
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orfpiritual  father,  migrates  a  hundred  times 
into  the  forms  of  graffe^,  of  íhrubs  with 
crowded  ftems,  or  of  crecping  and  twining 
plants,  of  vultures  and  other  carnivorous  ani- 
máis, of  lions  and  other  beafts  with  íharp  teeth, 
or  of  tigers  and  other  cruel  brutcs. 

59.  *  They  who  hurt  any  fenticnt  beings, 
are  born  cats  and  other  eaters  of  raw  fleíh; 
they,  who  tafte  what  ought  not  to  be  tafted, 
maggots  or  fmall  flics;  they,  who  íleal  ordu 
nary  thingSy  devourers  of  each  other:  they 
who  embrace  very  low  women,  become  reft- 
lefs  ghofts, 

60.  *  He,  who  has  held  intercourfe  with 
degraded  men,  or  been  criminally  conneéled 
with  the  wife  of  another,  or  ^qAzví  common 
things  from  a  prieft,  íhall  be  changed  into  a 
fpirit,  called  Brahmarácfhafa. 

61.  *  The  wretch,  who  through  covetouf- 
nefs  has  ftolen  rubíes  or  other  gems,  pearls,  or 
coral,  or  precious  things  of  which  there  are 
many  íbrts,  íhall  be  born  in  the  tribe.of  gold^ 

fmithsy  or  among  birds  called  hamacaras,   or 
goldmakers. 

62.  *  If  a  man  fteal  grain  in  the  huík,  he 
íhall  be  born  a  rat;  if  a  yellow  mixed  metal, 
a  gander;  if  water,  a  plava^  or  diver;  if 
honey,  a  great  ílinging  gnat;  if  milk,  a  crow; 
if  expreíTed  juice,  a  dog;  if  clarlfied  buttcr,  an 
ichneumon  weafel; 
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62*  *  If  he  fteal  fleñimeat,  a  vulture;  if  any 
^  íbrt  of  fat,  the  water-bird  madgw,  if  oil,  a 

*  blatta,  or  oildrinking  beetle ;  if  falt,  a  cicada 

*  or  cricket ;  if  curds,  the  bird  valaca  i 

64,  *  If  filken  clothes,  the    bird  fiítiri;  if 

*  woven    flax,    a    frog;   if  cottou    cloth,    the 

*  waterbird    crauncba-y    if  a   covv,    the    lizard 
^  gQdb¿\  if  molalTes,  the  bird  vdgguda; 

65.  *  If  exquihte  perfumes,  a  rauíkrat;  if  pct- 

*  herbs,  a  peaccck;  if  dreíTed  grain  in  any  of 

*  its  various  forms>  a  porcupiae;  if  raw  grain, 

*  a  hedgehog ; 

^  66.  *  If  he  fteal  fire,   the  hird  yaca;   if  a 

*  houfehold  uteíinl,  an  ichneumon-fly;  if  dyed. 
^  cloth,  the  bird  chácara ; 

6j.  *  If  a   deer   or  an    elephant,   he   íhall 

*  be  born  a  wolf;  if  a  horfe,  a  tigcr ;  if  roots  or. 

*  fruit,  an  ape;  if  a  woman,  a  bear;  if  water 

*  from  a  jar,  the  bird  cAdtaca;  if  carriages,.a. 

*  camel;  if  fmall  cattle,  a  goat, 

68.  *  That  man,  who  defignedly  takes  away 

*  the  property  •  of  another,  or  eats  any  holy 

*  cakes   not   firft  prefented  to  tbe .  deity  at   a 

*  folemn  rite,  íhall  inevitably  fink  to  the  conr 

*  dition  of  a  brute, 

69.  *  Wonaen,  who  have  committed  fimilar 

*  thefts,    incur  a   fimilar  tajnt,   and  íhall  be 

*  paired  lyith   thofe  male  beafts  in  the  form 

*  of  their  females. 

70.  *  If  any  of  the  four  claíTes  omit,  without 
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^  urgent   neceffity,   tlíe    performance   of  their 

*  feveral  duties,  they  íhall  migrate  into  íinful 

*  bodics,  and  become  flaves  to  their  foes. 

7 1.  *  Should   a  Brahmen  omit  bis  peculiar 

*  duty,  he  íhall  be  changed  into  a  demon  called 

*  Ulcámuc'ha  or  with  a  mouth  like  a  Jirebraná^  ^ 

*  who  devours  what  has  been  vomited;  a  CJhü- 

*  triyüy  into  a  demon  called  Catapútana,  whó 

*  feeds  on  ordure  and  carrion ;  ^   • 

y2.  *  A  Vaifya^  into   an   evil   being   called 

*  Maitrácjhajyotica^  who  éats  purulent  carcafles; 

*  and  a  Súdra^  who  neglefts  bis  occupations^ 

*  becomes  a  foul  imbodiedípirit  called  ChaiJá^ 
^  faca^  who  feeds  on  lice, 

y^.  ^  As  far  as  vital  fouls,  addided  to  fen- 

*  fuality,  indulge  themfelves  in  forbiddea  pica- 

*  fures,  even  to  the  fame  degree  íhall  thc  acute- 
^  neis  of  their  fenfes  be  raifed  in  their  futurc 

*  bodiesy  that  tbey  may  endure  analogous  pains ; 

74.  '  And,  in  confequence  of  their  folly,  the/ 

*  íhall  be  doomed  as  often  as  they  repeat  their 
^criminal  a6ls,  to  pains  more  and  more  inteníe 

*  in  defpicable  forms  on  this  carth. 

.  75.  *  They  íhall   firíl   ha  ve  a  fenfation  of 
'.  agony  in .  Ttf w^^  -  or  utter  darknefs^  and  in 

*  othcr  feats  of.  horrour  \  in  AJipatravana^  or 

*  the  fwordleaved  forüji,  and  in  diíFerent  places' 

*  of  binding  faíl  an^  of  rending :    - 

76*  ^  Multifarious  tortures  await  them:  they 
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*  íhall  be  mangled  by  ravens  and  owls,  íhall 

*  fwallow  cakes  boiling  bot ;   íhall  walk  over 

*  inflamed  lands ;  and  íhall  feel  the  pangs  af 

*  being  baked  like  the  veflels  of  a  potter : 

77*  *  They  íhall  aíTume  the  forms  of  beaíh 

*  continually  miferable,  and  fuíFer  altérnate  af- 

*  fliélions  from  extremities  of  cold  and  of  heat, 
'  furrounded  with  terrours  of  various  kinds: 

78.  *  More  than  once  íhall  they  lie  in  difier- 

*  ent  wombs ;  and,  after  agonizing  birtbs,  be 

*  condcmned  to  fevere  captivity^  and  to  fefvile 

*  attendance  on  crcatures  like  thenrífelves : 

79.  *  Then  íhall  follow  feparations  from  kin- 

*  drcd  and  friend?,  forced  reíidence  with  the 

*  wícked,  painful  gains  and  ruinous  loíTes  of 

*  wcalth ;  friendíhips  hardly  acquircd»  and  at 

*  length  changed  into  enmitles, 

80.  *  Oíd  age  without  refource,  difeafes  at- 

*  tended  with  anguiíh,  pangs  of  innumerable 

*  forts,  and,  laítly,  unconquerable  death. 

81.  *  With  whatever  diípofition  of  mind  a 

*  man  íhall  perform  in  this  life  any  aói:  religious 

*  or  moralj  in  a  future  body  endued  with  the 

*  fame.  quality,  íhall  he  receivc  bis  retributioii. 

82.  *  Thus  has  been   revealed  to  you  th» 

*  íyílem  of  puniíhments  for  evil  deeds :  next' 

*  learn  thoíe  adls  of  a  Eráhmen^  which  lead  to 

*  éter  nal  blifs, 

83.  *  Studying  and  comprehcnding  the  Veda, 
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*  ppádifiu'g   plous  aufterities,  acquiring  divine 

*  knowledge  of  law  and  phüojophy^  command 

*  over  the  organs  of  feníe  and'aélion,  avoiding 

*  all  injury  to  fentieut  creatures,  and  íhowing 

*  reverence  to  a  natural  and fpiritual  father,  are 

*  the  chief  branghes  of  duty  which  enfure  final 

*  happinefs.' 

84.  *  Arr>png  all  thofe  good  aéis  performcd 
*'in  this  world^  jaid  the  fages^  is  no  fingle  aél 

*  held  more  powerful  than  the  reft  in  leading' 
'  men  to  beatitude?' 

.  85.  *  Of  all  thofe  duties,  anjwered  BHEiGtr, 
^  the  principal  ¡s  to  acquire  from  the  Upanijhads 
*•  a  true  knowledge  of  ovít  fupreme  GOD ;  tbat 
*.is  the  moft  exalted  of  all  fciences,  becaufe  it- 

*  enfure*  immortality: 

.  86.  '  In  this  life,  indeed,  as  well  as  the  next, 
*,the  ftüdy  of  the  Véda^  to  acquire  a  knotvledgc 

*  of  GOD,  is  held  the  moft  efficacious  of  thofe 
'  íix  duties  in  f>rbcuring  felicity  to  man; 

V    .  87.  *  For  in  the  knowledge  and  adoration  of 
*,one  GOI),  which  the  Veda  teaches,  all  the 

*  rules  of  good  condudl,  beforementioned  m  order^ 

\. 

*  are  fully  comprifed, 

\  88.  *  The  ceremonial  duty,  prefcribed  by  the 
^J¿^éda^  is  of  two  kinds ;  one  conneóled  with  this 
\,wórld,  and  caufing  proíperity  on  earth}  the 
^xpther  abftfaéled  from-  it,  and  procuring  blifs 
*;in  heaven.  ... 
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^  89.  ^  A  relígious  aét  proceedlng  from  íelfifli 
^  views  in  this  world,  as  a  facrifice  for  rain^  or 
^  in  the  next,  as  a  pious  oblation  in  hope  of  afu- 
^  ture  reward^  is  declared  to  be  concrete  and  in- 

*  tereíled ;  but  an  aót  perfortned  with  a  know- 
^  ledge  of  GoD,  and  without  íclf  love,  is  callcd 

*  abítraét  and  difinterefted. 

90.  '  He,  who  frequently  performs  interefted 

^  rites,  attains  an  equal  ftation  with  the  regents  ' 

*  of  the  lower  heaven  ;  but  he,  who  frequently 
'  performs  difinterefted  a¿ls  of  religión,  becomes 
'  for  cver  exempt  from  a  body  compofed  óf  the 
*.fíve  elementsr 

91.  *  Equally  perceiving   the   fupreme  foul 

*  in  all  beings  and  all  heings  in  the  fuprcme 

*  foul,  he  facrifices  his  own  fpirit  by  fixing  it  on 

*  the  fpiñt  of  GOD,  ánd  approaches  the  nature 
^  of  that  fole  divinity,  who  íhines  by  his  own 

*  eíFulgence. 

92.  ^  Thus  muft  the  chief  of  the  twiceborn, 

*  though  he  negle¿l  the  ceremonial  rites  men- 

*  tioned  in  the  S¿Jlras\  be  diligent  alike  in  at- 

*  taining  a  knowledge  of  Goi>  and  in  repeating 

*  the  Féda: 

93.  ^  Such  is  the  ádvantageous  privilege  of 

*  thófe,  who  ha  ve  a  double  hitxhfrom  their  na^ 

*  turalmcthers  and  from  the  gáyatri  their  fpirituat 
^  mother^   efpecially  of  a  Eráhmeni   finca  the 

*  twiceborn  man   by  performing  this  duty  but 
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not  otherwife,  may  foon  acquire  endlefs  fc- 
licity. 

94.  ^  To  patriarchs,  to  deities,  and  to  man- 
kind,  the  fcripture  is  an  eye  giving  conftant 
light;  ñor  could  the  Veda  Sáftra  have  been 
made  by  human  faculties;  ñor  can  it  be  mea- 
íured  by  human  rcafon  unajjijted  by  r&vealed 
glojfes  and  comments:  this  is  a  fure  propofition. 

95.  *  Such  codcs  of  law  as  are  not  grounded 
on  the  Véda^  and  the  various  hcterodox  theo- 
ries  of  men,  produce  no  good  fruit  after  death; 
for  they  all  are  declared  to  have  their  bafis  on 
darknefs, 

96.  *  All  íyftems,  which  are  repugnant  to 
the  Véday  muft  have  been  compofed  by  mor- 
tals,  and  íhall  foon  periíh :  theír  modern  date 
proves  them  vain  and  falfe. 

97.  '  The  three  worlds,  the  four  claíles  of 
men,  and  their  four  diftinél  orders,  with  all 
that  has  been,  all  that  is,  and  all  that  will  bé, 
are  made  known  by  the  Veda: 

98.  *  The  nature  of  found^  of  tangible  and 
vifible  íhape,  of  tafte,  and  of  odour,  the  fifth 
objedlof  fenfe,  is  clearly  explained  in  the  Veda 
alone,  together  with  the  three  qualities  of 
mind,  the  births  attend^d  with  them,  and  the 
a¿ls  which  they  occaíion. 

99.  *  All  creatures  are  fuftained  by  the  pti- 
cneyjal  Veda  Saftra^  which  the  wife  therefore 

VOL.  VI.  L 
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*  hold  fupreme,  becaufe  it  is  the  fupreme  fource 

*  of  proíperity  to  this  creature,  man. 

loo.  *  Command  of  armies,  royal  authority, 

*  power  of  inflióthig  puniíhment,  and  Ibvercign 

*  dominión  over  all  nations,  he  only  well  de«- 

*  ferves,  who  perfeélly  underílands  the  Veda 

*  Sáftra. 

I  oí,  *  As  fire  with  augmentad  forcé  burns 

*  up  evcn  humid  trees,  thus  he',  who  well  knows 

*  thé  Véda^  burns  out  the  tairit  of  fin,  which  ha$ 

*  infeólcd  his  fouL 

102.  *  He,  who  complctcly  knows  the  Icnfc 

*  of  ÚizVeda  Saftra^  while  he  remains  in  any 

*  onc  of  the  four  ordérs,  approaches  the  divine 

*  nature,  even  though  he  fojourn  in  this  low 
.*  world. 

103.  *  They,  who  ha  ve  read  many  books,  are 

*  more  exalted  than  fuch,  as  bave  feldomftu- 

*  died ;  they,  who  retain  what  they  have  read, 

*  thají  forgctful  readers ;  they,  who  fuUy  under- 

*  ftand,  than  fuch  as  only  remember;  and  they, 
'  who  perform  their  known  duty,   than  fuch 

*  men,  as  barely  know  it. 

104.  ^  Devotion  and  íacred  knowledge  are 

*  the  beft  means  by  which  a  Bráhmen  can  ai^riVe 
^  at  beatJtude :  by  devotion  he  may  deftroy 
^  guilt ;  by  facred  knowledge  he  may  acquire 

.  *  immortal  glory. 

105.  ^  Three  modes  of  proof,  ocular  demon- 
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*  ftration,  logical  inference,  and  the  authority 
*of.thofe  various  books,  which  are  deduced 

*  from  the  Véda^  muft  be  wcll  underftood  by 

*  that  man,  who  feeks  a  diftinél  knowledge  of 
^  allhis  duties: 

1  o6,  ^  He  alone  comprehends  the  íyftem  of 

*  duties  religious  and  civil,  who  can  reaíbn,  by 

*  rules  of  logic  agreeable  to  the  Véda^  o\x  the 

*  general  heads  of  that  íyftem  as  revealed  by 

*  the  holy  fagés, 

'  *  107.  *  Thefe  rules  of  cont^uét,  which  lead  to 

*  fupreoie  blifs,  have  been  exaftly  and  compre- 

*  hcnfiyely  declared :  the  more  fecret  learning 
^  of  this  Mánava  Sáftra  íhall  now  be  difcloícd. 

io8,  *  If  it  be  aíked,  how  the  law  íhall  be 

*  afcertained,  when    particular   cafes   are   not 

*  comprifed  under  any  of  the  general  rules,  the 

*  anfwer  is  this :  **  That,  which  well.  inílru6led 
*'  Bráhmens  propound,  íhall  be  held  inconteftiblc 
*Maw/' 

109.  *  Well  iriftru6led  Bráhmens  are  they, 

*  who  can  adduce  ocular  proof  from  the  fcrip- 

*  ture  itfelf,  having  íludied,  as  the  law  ordains, 

*  the   Vedas  and  their  extended  bratícbes,  or 

*  VédángaSf    Mimánja^    Nyáya^    Dhérmqfáftra, 

*  Pu ranas: 

lio,  'A  point  of  law,  ¿efore  not  exprefsly  re-- 

*  vealedy  which  íhall  be  decided  by  an  aíTembly 
'  of  ten  fuch  virtuous  Bráhmens  under  ancchief, 

L  2 
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*  or,  ty  ten  be  not  procurabky  of  three  fuch  un- 

*  der  onc  prefident,  let  no  man  controvert. 

111.  *  The  aflembly  of  ten  uhder  a  chief 

*  either  the  king  himfelf  or  a  judge  appointed  by 

*  him^  muft  Coníift  of  three,  each  of  them  pecu- 

*  liarly  converfant  with  one  of  the  three  Védas^ 

*  of  a  fourth  íkillcd  in  the  Nyáya^  and  a  fifth 

*  in  the  Mimánfa  philofophy ;  of  a  fixth,  whó 

*  has  particularly  ftudied  the  Niru£iay  a  íeventh, 

*  who  has  applied  himfelf  moft  affiduoufly  to 

*  the  Dhermafáftra\  and  of  three  unvuerfal fcho- 

*  lars,  who  are  in  the  three  firft  orders. 

1 1 2.  *  One,  who  has  chiefly  ftudied  the  Rtg^ 
/*  véda^  a  fecond,   who  principally  knows   the 

*  Tajujh^  and  a  third  beft  acquainted  with  the 

*  Saman j  are  the  aíTembly  of  three  under  a  head, 

*  who  may  remove  all  doubts  both  in  law  and 

*  cafuiftry. 

113.  *  Even  the  decifion  of  one  pricft,  if 

*  more  cannot  be  affembled,  who  perfeélly  knows 

*  the  principies  of  the  Védas^  vnMÍk  be  confidered 
'  as  law  of  the  higheft  authority ;  not  the  opinión 

*  of  myriads,  who  have  no  lacred  knowledge. 

114.  *  Many  thoufands  of  Brábmens  cannot 

*  form  a  legal  aflembly  for  the  decifion  of  con- 

*  tefts,  if  they  have  not  performed  the  duties  of 

*  a  regular  ftudentíhip,  are  unacquainted  with 

*  fcríptural  texts,  and  fubfift  only  by  the  namt 

*  ofúiút  facerdotal  clafs. 
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115.^  The  fin  of  that  man,  to  whom  dunces, 
pervaded  by  the  quality  of  darknefs,  propound. 
the  law,  of  which  they  are  themfelves  igno- 
rant,  íhall  pafs,  increafcd  a  hundredfold,  to 
the  wretches  who  propound  it. 

116.  *  This  comprehenfive  {yñtm  of  duties, 
the  chief  caufe  of  ultímate  felicity,  has  been 
declared  to  you;  and  the  Bráhmen^  who  never 
departs  from  it,  íhall  attain  a  fuperiour  ftate 
above. 

117.  ^  Thus  did  the  allwife  Menú,  who 
poíTefles  extenfive  dominión,  and  blazes  with 
heavenly  fplendour,  difclofe  to  me,  from  his 
benevolence  to  mankind,  this  tranícendant 
íyftem  of  law,  which  muft  be  kept  devoutly 
concealedyr^?;;?  perfons  unfit  to  receive  it. 

118.  *  Let  every  Brahmen  with.fixed  atten- 
tion  coníider  all  nature,  both  vifible  and  invi- 
fible,  as  exifting  in  the  divine  fpirit ;  for, 
whea  he  contemplates  the  boundlefs  univerfe 
exifting  in  the  divine  fpirit,  he  cannot  give 
his  heart  to  iniquity: 

119.  *  The  divine  ípirit  alone  is  the  whole 
affemblage  of  gods ;  all  worlds  are  feated  in 
the  divine  fpirit,  and  the  divine  fpirit  no  doubt 
produces  by  a  chain  of  caufes  and  effeSís  confift^ 
ent  withfree  will^  the  conneded  feries  of  ads 
performcd  by  imbodied  fouls. 

1 20.  '  He  may  contémplate  the  fubtil.  ether 
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in  the  cavities  of  hís  body;  thc  air  in  his 
mufcular  motion  and  fcníitivc  nerves ;  the  fu- 
preme  folar  and  igneous  light,  in  his  digeftive 
heat  and  his  vifual  organs;  in  his  corporeal 
fluids,  water;  in  the  tercenc  parís  of  his  fa- 
brick,  earth; 

121,  *  In  his  heart,  the  moon;  hi  his  audí- 
tory  nerves,  the  guardians  of  eight  regions; 
in  his  progreffive  motion,  Vishnü  j  in  his 
mufcular  forcé,  Hará  j  in  his  organs  of 
fpeech,  Agni;  iv\  excretion,  Mitra;  in  pro-, 
creation,  Brahma  : 

122,  •  But  he  muft  confider  the  fupreme 
omniprefent  intelligence  as  the  fovereign  lord 
of  thém  all,  ^  wAqjíe  energy  alone  they  exift\  a 
fpirit,  by  no  means  the  objeSi  ofany  fenfe^  which 
can  only  be  conceived  by  a  mind  wholly  ab^ 
ftraSíedfrom  matter^  and  as  k  were  flumbering; 

but  which  for  the  purpofe  of  ajfifting  his  medí- 
tatton^  he  may  imagine  more  fubtil  than  thc 
fineft  conceivablc  eíTence,  and  more  bric^ht 
than  the  purcft  gold, 

123,  *  Him  fome  adore  as  tranfcendently 
prefent  in  élenientary  fire-  Qthers,  in  MenüJ 
lord  of  c reatures,  or  an  immediate  agent  in  the 
creation-,  fome,  as  more  diftinftly  prefent  iii 
Indra,  regent  of  the  clouds  and  the  afmofphere\ 
others,  in  puré  air ;  others,  as  the  moft  High 
Eternal  Spirit, 
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1 24.  *  It  is  He,  who,  pervading  all  belngs  in 

*  five  elemental  forms,   caufes   them   by  thc 

*  gradations  of  birth,  growth,  and  diflblution, 

*  to  revolve  in  this  world,  untilthey  deferiré  beati- 

*  tude,  like  the  wheels  of  a  car. 

125.  *  Thus  the  man,  who  perceives  in  his 

*  own  foul  the  fupreme  foul  prefent  in  all  crea- 

*  tures,  acquires  equanimity  toward  them  aÜ, 

*  and  íhall  be  abforbed  at  laft  in  thc  higheft  cC- 

*  fence,  evcn  that  of  the  Almighty  himfclf.' 

126.  Here  ended  the  facred  inílruétor;  and 
jevery  twiceborn  man,  who,  attentively  reading 
this  Mánava  Sáftra  promulgated  by  Bhrigü, 
íhall  become  habitually  virtuous,  will  attain  the 
beatitude  which  he  feeks. 
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GENERAL  NOTE. 


The  learned  HinSus  are  unanimoufly  of  opi- 
nion,  that  many  laws  enaded  by  Menu^  their 
oldeft  reputed  legiflator,  were  confined  to  the 
three  firft  ages  of  the  world,  and  have  no  fofce 
in  the  prefent  age,  in  which  a  few  of  them  are 
certainly  obfolete ;  and  they  ground  their 
opinión  on  the  following  texts,  which  are  col- 
le£ted  in  a  work  entitled  Mandaría  ratna  ^pra-- 
dípa  : 

I.  Cratu:  In  the  Cali  age  a  fon  muft  not 
be  begotten  on  a  widow  by  the  brother  of  the 
deceafed  hujband\  ñor  muft  a  damfel,  once  given 
away  in  marriage^  be  given  a  Jecond  time\  ñor 
muft  a  bull  be  offered  in  a  facrifice;  ñor  muft  a 
waterpot  be  carried  by  ajiudent  in  theology. 

IL  Vrihaspati:  i.  Appointments  oj kinf- 
men  to  beget  children  on  widows^  or  married  wo^ 
meny  wben  the  hujbands  are  deceafed  or  impotente 
are  mentioned  by  the  fage  IVIenu,  but  forbid- 
den  by  himfelf  with  a  view  to  the  order  of  th^ 
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four  ages:  no  fuqh  a£t  can  be  legally  done  in 
this   age  by  any  others  than  the  hujband. 

2.  In  the  firft  and  fecond  ages  men  were  en- 
dued  with  true  piety  and  found  knowledge ;  fo 
tbey  were  in  the  third  age;  but  in  the  fourth, 
a  diminution  of  their  moral  and  intelle^ual 
powers  was  ordained  by  their  Creator  : 

3.  Thus  were  fons  of  many  different  forts 
made  by  ancient  fages,  but  fuch  cannot  now  be 
adopted  by  men  deftitute  of  thofe  eminent 
powers.  V 

IIL  Para  SARA:  i.  A  man,  wbo  has  held 
intercourfe  with  a  deadly  Jinner^  muft  abandon 
his  country  in  the  firft  age ;  he  muft  leave  his 
town,  iu  the  fecond;  his  family,  in  the  third 
age;  but  in  the  fourth  he  needs  only  defert 
theoíFender. 

2.  In  the  firft  age,  he  is  degraded  by  niere 
converfation  with  a  degraded  man ;  in  the  fe- 
cond, by  touching  him ;  in  the  third,  by  re- 
ceiving  food  from  him ;  but  in  the  fourth,  the 
finner  alone  bears  his  guilt. 

IV.  Na'rada:  The  procreation  of  a  fon 
by  a  brother  oftbe  deceafed^  the  flaughter  of  cat- 
tle  in  the  en^ertainment  of  a  gueft,  the  repaft 
on  fleíhmeat  at  funeral  obfequies,  and  the  order 
of  a  hermit  are  forhidden  or  obfolete  in  the  fourth 
age. 

V,  A'ditya  purána:  i .  WJiat  was  a  duty  in  thé 
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firft  age  muft  not  tn  all.  cafes  be  done  In  the 
fourth;  fince,  in  the  Cali  yuga^  both  raen  and 
women  are  addiíted  to  fin : 

•2,  Súch  are  a  ftudentfhip  continued .  íbr  a 
very  long  time,  and  the  néceflity  of  carrying  a 
waterpot,  marriage  with  a  paternal  kihfwoman, 
or  with  a  near  maternal  relátion,  and  the  facrí- 
fice  of  a  bull/ 

3.  Or  of  a  man,  or  of  a  horfe:  and  all  fpi- 
rituous  liquor  muft  in  the  Cali  age  be  avoided 
by  twiceborn  men ;  fo  muft  a  fecond  ^ft  of  a 
married  young  woman,  ivkofe  bujband  has  died 
befare  confummation^  and  the  larger  portion  of 
an  eideft  brother,  and  procreation  on  a  brother's 
widow  or  wife. 

VI.  Smrítí:  i.  The  appointment  of  a  man 
to  beget  a  fon  on  the  widow  of  his  brother;  the 
gift  of  a  young  married  w'qman  to  another  brJde- 
groom,  y  her  hufband  Jbould  die  while  íhe  re- 
máns  a  virgin ; 

2.  The  marriage  of  twiceborn  men  with 
damfels  not  of  the  fame  chfs ;  the  flaughter,  in 
a  religious  war,  of  Bráhmcns,  who  are  aífail- 
ants  with  intent  to  kill ; 

■I.  Any  intercourfe   wiih  a  twiceborn  man, 
who  has  pafled  the  fea  in  a  ihip,  even  though 
he  have  performed  an  expiation :  performai»^ 
íacrifices  for  all  forts  of  men  ;  aad  f' 
carrying  a  waterpot; 


f 


GENERAL  NOTE.  155 

4.  Walkíng  on  a  pilgrimage  till  the  pilgrim 
die;  and  the  flaughter  of  a  bull  atafacrifice; 
the  acceptance  of  fplrituous  liquor,  even  at  the 
,ceremony  called  Sautrámaniy 

5.  Receiving  what  has  been  licked  olF,  at  an 
oblation  to  fire,  from  the  pot  of  clarified'butter; 
cntrance  into  the  third  orden  or  that  of  a  hermit, 
tliough  ordainedy^r  the  Jirji  ages ; 

6.  The  diminution  of  crimes  in  proportion 
to  the  religious  a£i:s  and  facrcd  knowledge  of 
the  offenders ;  the  rule  of  expiation  for  a  Bráh^ 
men  extending  to  death ; 

y,  The  fin  of  holding  any  intercourfe  with 
finners ;  the  fecret  expiation  of  any  great  crimes 
except  theft ;  the  flaughter  of  cattle  in  honour 
of  eminent  guefts  or  of  anceftors  j 

8.  The  filiation  of  any  but  a  fon  legally  be- 
gotten  or  given  in  adoption  by  bis  parents  j  the 
defertion  of  a  lawful  wife  for  any  offence  lefs 
than  adual  adukery: 

9,  Thefe  parts  of  ancient  law  were  abrogated 
by  wife  legiflators,  as  the  cafes  arofe  at  the 
|?eginning  of  the  Cali  age,  with  an  intent  of  fe- 
curing  mankind  from  evil. 

On  the  preceding  texts  it  muft  be  remarked, 

that  none  of  them,  except  that  of  Vríh  aspati, 

íire  cited  by  Cullu'ca,  who  never  feems  to 

have  confidered  any  other  laws  of  Mknü  as 

^     reftrained  to  the  three  firft  ages  j  that  the  Smrtti^ 
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or  facred  code,  is  quoted  without  the  ñame  of 
the  legiflator ;  and  that  the  prohibition,  in  any 
age,  oí  felf'defence^  even  againft  Bráhmens^  is 
repugnant  to  a  text  of  Sumantü,  to  the  pre- 
cept  and  example  of  Crishna  himfelf,  accord- 
ing  to  th^  Mahábhárat^  and  even  to  a  fentence 
in  the.  Véda^  by  which  every  man  is  command-^ 
cd  to  defend  bis  own  Ufe  from  al  I  violen  t  aggref- 


Calcutta^  March  i,  1794. 

SlR, 

The  Inftitutes  of  Hindú  Law  have  been  very 
correélly  printed,  and  the  whole  impreffion  has 
juft  been  fent  to  the  Governor  and  Council» 
who  will  not  fail  to  tranfniit  copies  for  the 
King's  library,  for  yourfelf,  and  for  the  Direc- 
tors.  If  I  had  obtained  his  Majefty's  leave  to 
refign  my  office,  nothing  would  now  keep  me 
here,  but  the  Digeft  of  Indian  Laws,  coníifting 
of  nine  large  volumes,  two  of  which  rcmaiii 
to  be  collated  and  ftudied  with  the  learned 
Bráhmen,  who  affifts  me :  he  is  oíd  and  infirm ; 
but,  íhould  he  be  able  to  attend  me  another  year, 
or  two  years  at  the .  very  utmoft,  the  wholc 
work  will  be  finiíhed,  and  I  íhall  copy  it  dur- 
ing  my  voyage,  if  the  King  íhall  graeioufly  per- 
mit  me  to  leave  India. 

I,  therefore,  intreat  you,  Slr,  to  lay  beforc 
his  Majefty,  my  humble  fupplication  for  his 
gracious  permiffion  to  reíign  my  judgeíhip  in  the 
year  1795,  or  (if  the  Digeft  íhould  not  then 
be  completed)  in  1796;  it  being  my  anxious 
wiíh  to  pafs  the  remainder  of  my  life  in  ftudious 
retirement,  though  devoted,  as  I  ever  have  been, 
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to  the  fervice  of  my  King  and  my  Country,  and 
ofthat  recorded  Conftitution,  which  is  the  bafis 
of  our  national  glory  and  felicity. 

I  have.  the  honour  to  be,  Sir, 
your  very  obedient 

humble  Servan  t. 
^he  Right  Hon.  Henry  Dundas  y  Efq. 
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•  ■ 

NOTHING  mofe  feems  neceflary,  in  order  to 
explain  the  objeft  of  the  foUowing  work,  than 
barely  to  cite  the  late  ftatute  concerning  the 
adminijiration  of  juftice  in  Bengal  ;  by  they?- 
^enteenth  feftión  of  which  it  is  ena6í:ed,  "  That 
**  the  Supreme  Court  of  Judicature  at  Fort  WiU 
"  liam  íhall  have  fullpower  to  hear  and  deter^ 
*'  mine  all  manner  of  adions  and  fuits  againfl: 
*'  the  inhabitants  of  Calcutta^  provided  that 
"  thelr  inheritance  and  fuccejjion  tú  lands^  rents^ 
*'  and  goodsy  and  all  matters  of  contradi  and 
"  dealihg  between  party  and  party,  íhall  be 
detcrmhied,  in  the  cafe  of  Mahomedans,  hy 
the  laws  and  ufages  of  makomedans,  and, 
where  only  one  of  the  partías  íhall  be  a  Ma- 
*Shomedan,  by  the  laws  and  ufages  of  the  de'- 
^^  fendant :''\hy  the  twenty-firfi  feélion,  the^r¿?- 
vincial  couhs  oí  Adálet^  ov  Jujlicey  are  exprefsly 
recogiiifed^  and  the  powers  of  the  governor  and 
council,  as  the  Sedr  Adálet^  in  determining  civil 
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caufes  on  appeals  from  thofe  courts,  are  fully 
eílabliíhed  in  conformity  to  the  oíd  Mogul  con- 
ílitution, 

But  it  may  naturally  be  aíked^  how  the  judges 
of  the  Supreme  Court,  the  provincial  councils 
and  council  general^  in  India^  or  the  great  court 
of  appeal  in  this  kingdom»  can  juílty  exerclíe 
their  fevcral  powers  in  fuits  between  Mahome^ 
dan  partieS)  without  being  at  all  acquainted  with 
the  law,  by  wbich  they  ai-e  bound  to  decide,. 
Perpetual  references  to  native  lawyers  muíi  al- 
ways  be  inconvenient  and  precarioüs ;  fince  the 
folidity  of  their  anfwers  muíl  depend  on  their 
integrity>  as  well  as  their  learning ;  and  at  beft» 
if  thcy  be  neither  influenced  ñor  ignorant,  the 
court  will  not  in  truth  hear  and  determine  the 
caufe^  but  roerely  pronounce  judgement  on  the 
report  of  other  men. 

For  thefe  reafons  it  appears  indubitable,  that^ 
a  knowledge  oí  Mahomedan  ]\xx\{^x\xAtVíCt  (? 
fay  nothing  hcre  of  the  Hindú,  learning,)  and 
confequently  of  the  languageiyiitdi  by  Mahomt- 
dan  writers,  are  eíTential  to  a  complete  admini-, 
ftration  of  juftice  in  our  AJiatick  territories ;.  a. 
knowledge  I  mean,  though  not  equal  to  that  of 
the  MUFTi  at  Conjtantinopky  yet  fufScient  for 
the  purpofe  of  kecping  a  check  over  the  native 
counfellors,  of  underllanding  and  examining 
their  opinión,  and  of  rejeding  or  adopting  it,  as 
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it  may  be  oppofed  or  íupported  by  their  books 
of  állowed  authority,  to  which  they  íhould  con- 
ftantly  refen 

A  confiderablc  number  of  thofe  books  have 
bcen  brought  to  England  by  the  curious  in  dif- 
ferent  ages^  and  are  now  repofited  in  our  Acá- 
demical  libraries :  in  the  BodleiatÍY  cípecially, 
we  bave  many  treatifes  and  diíTertations  in  Ara^ 
bick  on  wills^  inberitancesj  contra^s^  and  other 
importan t  heads ;  particularly  in  the  fine  col- 
leéHon  made  at  Alepfo  by  the  learned  Pocock, 
from  one  of  whofe  moft  valuable  manufcripts 
(n.  33.)  this  little  wprk  has  been  traced  through 
traníparent  paper,  and  engraved  with  fuch  ac* 
curacy,  that  the  plates  muíl  have  equal  autho-* 
rity  in  AJia  with  the  original  pages,  which  a^^ 
uc^rjíve  himdred years  oíd. 

The  author,  a  native  of  Alrahaba^  in  Mefo-^ 
potamia^  was  himfelf  an  imam;  and  bis  deci- 
íions  are,  on  that  account,  confídered  as  bind- 
ing  by  the  feft  of  Alu  which  the  Indiana  as  well 
as  the  Perjian^  Mahomedans  profefs ;  but  Ib-» 
no'lmotakanna  informs  us,  that  he  drew  bis 
knowledge  from  the  fountain  head,  and  has  epi* 
tomifed  the  fyftem  of  Zatd^  who  was  recom- 
mended  by  Mahomed  himfelf  as  the  fureíl:  in* 
terpreter  of  bis  laws,  and  who  had  been  impli- 
citly  foUowed  by  Shafiei,  the  firft  writer  oa 
Mahomedan  jurifprudence,  in  the  eightb  ccn- 
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tury  of  our  era,  and  compofer  of  the  0/2/,  or 
Principies  of  law,  with  other  trads  highly  va- 
lued  by  the  learned  of  his  religión  and  country. 
Henee  it  is  certain,  that  the  BigyatoU  bahitb 
may  be  citcd,  as  a  book  of  authority,  in  all  the 
Mujleman  courts ;  and  the  European  readcr  muft 
not  be  furprifed,  to  fee  fuch  a  work  written  in 
a  kind  of  loofe  metre,  and  e^en  in  rhyme :  a 
lawtraSí  in  ver/e  conveys,  indeed,  rather  a  ludi- 
crous  idea,  fince  poetry  belongs  to  imaginationy 
which  law,  whofe  province  is  puré  reajbn, 
whülly  exeludes ;  but  verfe^  as  numberleís  in- 
flanees  prpve,  is  not  always  poetry  \  and  a  regu-^ 
lar  meafure  is  fo  coníiderable  an  aid  to  the  me^ 
tnorjy  that,  if  the  7netrical abridgement  ofCoKE's 
Reports  were  more  accurate,  and  the  couplets  a 
üttle  fmother,  every  ftudent  íhould  be  advifed 
to  get  it  by  heart.  I  may  add,  without  enlarg- 
ing  upon  the  Agathyrji  and  the  Turdetani^  who^ 
as  we  are  told  by  Arifiotle  and  Strabo^  had  laws 
ih  ver/e  ofthe  remoteft  antiquity^  that  the  Alco- 
rán itfelf,  the  great  fource  of  Mahomedan  law, 
is  compofed  in  fentences  not  only  modulated 
with  art,  but  often  exaclly  rhymed ;  ib  that  in 
AJia  this  apology  would  have  been  needlefs. 
Verbal  tranflations  are  generally  naked  and  in- 
fipid,  whoUy  deílroying  all  the  neatnefs  and 
beauty  of  the  original,  yet  retaining  ib  much  of 
the  foreign  idiom  and  manner»  as  to  appear 
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always  uncoutb,  oftcn  ridictilous  ;  but  elegancc, 
on  a  fubjeS  fo  delicate  as  law,  muít  be  facri- 
ficed  without  mercy  to  exaélneís ;  and  for  this 
reaíbn  I  have  rendered  thc  Arabian  treatífe, 
line  for  liixe,  and  wo^d  for  word,  with  a  fidclity 
alnxoíl  religioufly  fcrupulous. 

As  it  was  never  my  intention  to  compofe  a 
perfeét  work  upon  the  law  of  inherítanccsamong 
the  MabomedanSy  it  cannot  be  reafonably  ex- 
peled, that  I  íhould  fubjoin  a  connmentary,  crr 
prefix  a  long  difcoiirfe :  very  fcw  marginal  notes 
werc  thought  neceíTary;  but,  if  the  brevity  of 
the  original  íhould  make  parts  of  it  rather  ob- 
ícure,  the  Brítijb  lawyers  in  India^  for  whofe 
ufe  chiefly  this  produélion  was  defigned,  will 
eaGly  obtain  a  clear  explanation  both  of  the 
language  and  matter  from  native  interpreters. 

lihtfourtb chapter  of  the  Alcorán  may  throw 
light,  if  any  be  wanted,  on  the  do¿trine  of  the 
forüdb  or  fortions ;  and,  as  to  the  arithmetical 
part,  it  feems  of  little  confequence,  as  our  rules 
of  three^  and  thoíe  for  the  reduélion  of fra£iions, 
are  common  and  fanailiar  to  alJ, 

The  prefent  publication  will  anfwer,  I  con- 
-ceive,  another  purpofe  by  no  n^eans  unimport- 
ant ;  as  it  will  habitúate  the  ftudent  of  eaftern 
languages  to  the  reading  of  oíd  Arabian  manu- 
ícripts ;  but,  lefl:  the  hand-writing  of  the  very 
Icarned  Saad  Al  Siváji^  for  that  was  the  ñame 
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of  thc  tranfcribcr,  íhould  perplex  bcginners,  I 
have  printed  the  whole  traél,  for  their  falce,  in 
Román  letters,  diftinguiíhing  every  confonant 
and  ¡ong  vowel  (the  Jhort  oncg  are  too  vague 
and  indcterminate)  by  a  charaílej  invariably 
appropriated  to  it;  fo  as  to  give  every  full found 
its  own  fpecijick  fymbol  i  an  advantage,  which 
faardly  any  alphabet  bas^  but  which  all  ought  to 
bave,  ^. 


Bigyah'o  *lbáhhithi  án  jumali  'Imowárithi 
nadh'mo  'líhaíkhi  álimámi  áláálimi 
mowáifiki  'Ideíni  ábei  ábdillahi 
mohhammedi  'bni  álei  ibni  Mhhofaiai 
áirahhabiyyi  álmárúfí  bi  'bni  '1 
motakannahí  rahhamaho  állaho  taáálai. 


J6f 


Bifmi  'Uahi  álrahhmani  álrahheími  wabitó 

neftaéíno» 


^mimm 


[1] 

¿wwalo  má  neftaftihho  'Imekálá 
bidhicri  hhamdi  rabbiná  taáálá 
fálhhamdo  lillahi  alai  má  ánámá 
hhamdán  bihi  nejliiá  áni  'hani  'lámá 
thomma  álsalwah  o  bádo  wálfalámo 
álaí  nebiyyin'  deínoho  álíílamo 
mohhammedin'  khátimi  rufli  rabbihi 
waálihi  min  bádihi  wasahhbihi 
wanefalo  'Ilaha  lina  Uíáánah'a 
feímá  tawakhkhaíná  min  álibánah'a 
án  medh-hebi  'límámi  zaídi  'Ifaradh  ei 
idh  cana  dháca  min  áhammi  'Igaradh'i 
ilmán  biánna  'lílmo  áüfá  má  foéi" 
feíhi  waáulá  má  leho  'lábdo  doéí 
waánna  hadhá  'lilma  makhsiis'on  bimá 
)cad  ihááa  feíhi  inda  cuUi  'lúlemá 
waánna  zaídán'  khus's  a  la  mahhálah 
bimá  hhabáho  s  ahhibo  'Irifálah 
min  kaúlihi  feí  fadhlihi  monabbehá 
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áfradh  acom  zaidoii  wanáheica  behá 
facána  áúlai  be-íttibái  'Itábii 
lá  fiyyamá  wakad  nahháho  'líháfiéí 
faháca  feíhi  álkaúla  biMeíjázi 
mobarraán'  min  kas  mah'i  'lálgázi 
áíbábo  meíráthi  'Iwaraí  theláthah 
cullon  yofeído  rabbaho  Mwiráthah 
wahaí  nicáhhon'  waweláon'  wanafab 
má  bádahonna  lilmawáreíthi  fabab* 

[3] 
wayamnaó  'líhakhs'a  min  álmeíráthr 
wáhhidah'on  min  ilalin  theláthi 
ríkkon  wakatlon  waákhtiláfo  deíni 
faáf  ham  falaífa  'Ifliacco  cáiyakeíni 
wálwárithúno  feí  'Irijáli  áíharah 
áfmáwahom  máríifahon'  muíhtaharah 
álíbno  wa'bno  'líbni  mahmá  nazalá 
wa*lábo  wa'ljeddo  Icho  waí'n  ala 
wálákho  min  áyyi  Mjeháti  cáná 
kad  ánzela  'Ilaho  bihi  'Ikoráná 
wábno  'lákhi  'Imodleí  ilaíhi  bi'lábi 
fáfma  mekálán'  laíla  bi'lmucadhdhabi 
wa'  lámmo  wábno  Mámmi  jnin  ábeíhi 
fáüicor  ledheí  'leíjázi  wáltanbeíhi, 
wálzaüjo  wálmotiko  dhú  'Iweiái 
fajumlah'o  'Idhucúri  hawolái 
vrálwáritháto  cuUohinna  feb8 
lam  yáthl  óntheí  gaírahonna  'libero 
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binton'  wabinto  *bnin'  waómmon'  muíhfikah 
wajaddah'on  wazaújah'on'  wamotikah 
wálákhto  min  áyyi  'Ijeháti  cánat 
fsdiadhihi  iddatohá  kad  bánat 
wáálam  biánna  Mirtha  naúááni  homá 
fardh'on  watás'eíbon  álaí  ma  kofímá 
fólfardho  feí  ñas  si  'Icitábi  fíttah 
la  fardho  feí  'lirthi  fiwáhá  bittah 
nisTon'  warubón'  tbomma  nis'fo  'Irubi 
wálthultbo  wálfudfo  binas'si  'Iflicrí 
wálthultháni  wabomá  áltemámo 
fáhhfadh'  facuUo  hháfidh'ln'  imámo 

[3] 
falnisfo  fardho  khamíahin'  áfrád} 
álzaújo  wálónthaí  min  áláúládi 
wabinto  'libni  inda  fakdi  'Ibinti 
Mrálákhto  feí  medh-hebi  cuUi  mufteí 
wabádahá  'lákhto  Mlati  min  álábi 
inda  ánfírádihinna  min  moásVibi 
wálrubo  fardh'a  *lzaiiji  ín  cana  maáh 
min  waladi  'Izaüjahl  men  kad  menaáh 
wahú  lecuUi  zaújahin'  áú  actherá 
má  ádami  'láúladi  feimá  kadderá 
wálthomno  lilzaújah'i  wálzaujáti 
má  álbeneína  áiJ  ma  álbenáti 
áú  máa  áúládi  'Ibeneíni  fáálemei 
wábek  le-ítkári  Idurúli  vráflemeí 
waálthúltháni  lilbenáti  jemáá 
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má  záda  án  wáhhidahl  fafemáá 

wahúa  cadháca  lebenáti  'líbni 

fáfham  mekáleí  fahma  safeí  'Idhihni 

wahúa  liákhtaíni  femá  yezeído 

kadh'aí  bihi  'láhhráro  wálábcído 

badhá  ídhá  cunna  liómmi  waábi 

áú  liábi  fáámel  b|hadhá  tos  ibi 

wálthultho  fardh'o  'lómmi  hhaítho  la  weled 

vrcla  mina  ^lákhwah'i  jemo  waáded 

cáthnaíni  áú  thintaíni  áú  tlieláthi 

hocmo  'Idhucúri  feíhi  cálínáthi 

wain  yecun  zaüjon  waómon'  waábó 

fathultho  'Ibákíyo  lehá  morattabo 

wahacadhai  má  zaújahln'  fas'áidá 

felá  tecun  mina  lúlümi  káídá 

[4] 

Mrálthultho  liláthnaíni  áü  thintaíni 
min  weledi  'lómmi  bigaíri  maíni 
wahacadhai  ín  catharúá  farádüá. 
fema  lehom  feímá  íiwáho  zádo 
wataftawaí  'línátho  wáldhucúro 
feíhi  cama  kad  áúdh'ahho  'ImeñhYíro 
wálfudfo  fardh'o  febáhin  mina  'láded 
ábon'  waómmon'  thomma  binto'bni  wajedd 
wálókhto  binto  'labi  thomma  'Ijeddah 
waweledo  'lómixú  temámo  'liddah  * 
fálábo  yeftahhikkoho  máa  'Iweled 
wahacadhai  Uómmo  beteazeíli  'Is'emed 


173 

wahú  leká  áydh'án'  máa  Máthnaíal 
xnin  íkhwah  1  'Imaíti  fakis  hadhaíni 
wáljeddo  mithlo  'lábi  inda  fakdihi 
feí  jeza  má  yes'eíboho  wameddihi 
illa  ídhá  cana  honáca  íkhwah 
licaúnahom  feí  Mkurbi  wahú  áfwah 
"wahhucmohim  wahhucmüho  feyátcí 
"  mocamraela  'Ibayána  feí  'Ihháiáti 
wabinto  'líbni  tákhodh  álfudfa  ídhá 
cánat  máá  Mbinti  mithálá  yahhtadhaí 
^v^ahacadhai  'lókhto  máa  'lókhti  'llatai 
biálábawaíni  ya  ókhayyo  ádlata 
fai  n  tefáwaí  nefebo  Mjeddáti 
wacunna  cuUahonna  wáritháti 
fálfudfo  baínahonna  biálfawiyyah 
feí  Mkifraahl  'láádilah  i  'líheriyyah 
wacuUo  men  ádlat  bigaíri  wárithi 

femá  lehá  hhadh"dh'W  mina  'ImawárithL  • 

.         •    •  • 

[5] 

•wataíkotho  'Ibódaí  bidháti  'Ikurbi 

^ 

feí  'Imedh-hebi  'láúlaí  fakol  leí  hhafbeí 
wakad  tenáhat  kifmah'o  'Iforúdh'i 
bigaíri  ííhcáli  welá  gomúdhi 
\srahhokka  án  neíhraá  feí  'Itás'eíbi 
biculli  kaúlin'  mújizin  mus'eíbi 
facullo  men  áhHraza  culla  Imáli 
mina  'Ikarábáti  áú  álmawáleí 
áú  cana  má  yafdh'olo  bada  'Ifardh  i  leh 
fahu, ákhu  Uás'úbahi  'liaofadh'dh'aleh     . 
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cálábi  wáljeddí  wajeddi  'Ijeddi  i 

wálíbni  inda  kurbihi  wálb6di 

wálákhi  wábni  'lákhi  wáláámámí  | 

wáifayyidi  'Imótiki  dheí  'línáámi 

wahacadhai  benúohom  jemeíáán' 

facun  lema  ádhcoroho  femeíáán 

wamá  ledheí  *lbódi  máa  Mkareító 

feí  nírthi  nú„  hhadh 'dh-in  wela  «.eíM 

wálákho  wálámmo  liómmin'  waábi 

áúlaí  mina  'Imodlei  biíhathTi  'Inaíabi 

wa'líbno  wálákho  máa  'línáthi 

yoásVibánahinna  feí  'Imeiráthi 

walaifa  feí  'Inifái  th'urrán'  ás'abah 

illa  Mlatai  mennat  bi  itki  Urakabah 

wálákhawáto  in  yecun  benáto 

fahonna  bádahonna  á«'abáto 

wa'ljeddo  mahhjúbon  áni  'Imeíráthi 

bilábi  fei  áhhwálthi  Itheláthi 

Wahacadhai  *bno  'libni  bi'líbni  felá 

tabig  áni  'Ihhacmi  'Ifáhheihhi  mádilá 


-     [6] 

wataíkoth  O  'IJeddáto  min  culli  jiheh 
bi  'lómmi  fáhhfadh' -ho  wakis  má  áíhbeheh 
wataíkoth  o  'líkhwah'o  bi'lbeneíná 
wabi'lábi  'ládnaí  cama  ruweíná 
áú  bibeneí  'Ibeneína  hhaítho  cánüá 
fiyyánl  feihi  Ujemá  wa'lwahhdáno 
wayaf  dh'olo'bno  'lómmi  bi'Iiíkáth'i 
bi'ljeddi  fáhhfadh".ho  álaí  ihhtiyáthi 
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vrabi  'Ibenátí  wabenáti  'líbni 
facun  bihhifdh'l  Mil  mi  jiddán'  mónel 
thomma  benáto  'líbni  yeíkothna  metai 
hháza  Mbenato  álthulthaina  yá  fetaí 
illa  ídhá  ásVabahonna  áldhacaro 
min  welidi  'líbni  alai  má  dhacarúá 
wabádahonna  'lákhawáto  'Uátaí 
yodleína  bi'lkurbi  min  áljiháti 
ídhá  ákhádna  fardh  áhonna  wáfíyá 
áíkath'na  áúláda  Uábi  'Ibawáciyá 
wái  n  yecun  ákho  lehonna  hhádh'iráa 
áasabahonna  bathínán'  wadh'ahiráa' 
walaífa  íbno'lákhi  bi'lmoás's'abi 
men  mithlaho  áú  faukaho  fei  'Inafabi 
wa'ín  tajid  zaúján  waómmán  wárithá 
wáí  khwah'an'  lilómmi  hházúá  'Ithulothá 
-waákhwah'an'  áydh'án'  liómmi  waábi 
waáftugrika  'Imálo  bifardhl  'Inos'obi 
fájálahomo  cuUohomo  liómmi 
waáhhfib  ábáhom  hhajarán  feí  Myammí 
wákíim  alai  'líkhwah'i  thultha  Mtaricah 
wahadhihi  'Imefelah'o  'Imuíhtaracah 

[7] 

wálána  nebdá  bi'lladhaí  áradná 
feí  Mjeddi  wa'líkhwahi  ídh  waádná 
faálik  nahhaú  má  ákúlo  'Imlfmaáá 
^jmá  hhawáíheí  'Icelamáti  ájmaáá 
wáálem  biánna  'Ijeddo  dhu  áhhwáli 


17^ 

I 

onbeíca  ánhonna  alai  'Itawáleí 
fakáfimo  'líkhwah  i  feíhonna  ídhá 
lam  yaódi  'Ikafmo  álaíhi  bfládhaí 
fatárah'an'  yákhodho  thulthán'  cámilán 
ín  cana  bi'lkifmahl  ánho  názilán 
ín  lam  yecun  feíhim  dhawú  fihámi 
fákná  biáydh áhheí  áni  íftiíhámi 
watárah'an'  yákhodho  thukha  'Ibákeí 
bada  dhaweí  'Iforúdh  i  wa'Iárzáki 
hadhá  ídhá  má  ádh'-hhati  'Imokáfamah 
tenkos  ho  áni  dháci  bi'lmezáhhamah 
watárah'an'  yákhodho  fudfa  'Imáli 
walaifa  ánho  názilán'  bihháli 
wahaú  máa  'línáthi  inda  'Ikafmi 
mithlo  ákhin  feí  fahmihi  wa'lhhocmi 
wáhhfeb  beneí  'lábi  ledaí  'lidádi 
wárfodh'  beneí  lómmi  máa  'lájdádi 
wáhhcom  álaí  'líkhwahl  bada  'láddi 
hhocmaca  feíhim  inda  fakdi  'Ijeddi 
wáickhto  lá  fardh  o  máa  'Ijeddi  leba 
feima  álá  mefelahan'  cammalehá 
zaújon  waómmon  wahomá  temámohá 
fáálem  fakhairo  ómmahin  állámohá 
torafo  yá  vsáhhi  bi'lácdariyyah 
waheí  bián  tahhfadh  o-há  hhariyyah 

fayofradh'o  'Inislo  lehá  \va*lfudfo  Ich 
hhataí  táúli  bi'lforiidhi  'Imojmeleh 
tUomma  yaüüdáni  ílaí  'imokáfameh 
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bamá  madh ai  fáhhfadh'-ho  wáüicor  nádh'lmeh 
wáTn  toíid  márifah  a  'Ihliilabi 
letentahaí  feUii  ílaí  'Is'awábi 
ivatárifo  Ikifmaha  wa'ltafs'eílá 
watálim  álsahheíhha  wa'lósúlá 
fáílakhríji  'los  ulá  feí  'Imefáyili 
Walá  tecün  án  hhifdh'lhá  bidháhili 
wahaí  ídhá  fos'sÜa  feíhá  'Ikaúlo 
thelethah'on'  yedkholo  feíhá  Maulo 
^abádahá  áíbaáh'on  temámo 
lá  aula  yárúhá  weíá  ínthilámo 
fálfudfo  min  fittahl  ás-homin'  terá 
wálthultho  wa'lrubo  min  áthhai  áíhará 
wálthumno  in  dh  omma  ilaíhi  'Ifudfo 
faásloho  'Is  ádiko  feíhi  'Ihhadfo 
árbaáh  on  yatbaófaá  iíhrúná 
yárifohá  'Ihhufábo  ájmaúúñá 
fahadhihi  'hhelethaho  'lós'úío 
in  caththorat  forúdU'ohá  taúúlo 
fatablogo  'Ifittah'o  ákda  'láíhareh 
feí  s  úrah'in'  márúfah'in  muííath'areíi 
watalhhako  'llataí  teleíhá  fei  'íáthar' 
feí  'láüli  áfrádán  bcfebáh'i  áíhar 
Wa'ládado  'Ithálitho  kad  yaúúío 
.    bithumnihi  fáámel  bimá  ákülo  . 
wa'lnis'fo  wa'lbakeí  áwi'lnis'fání 
ás'lohomá  fei  hucmihom  áthnáni 


yoL.  VI.  a 
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wa^lthuítho  mili  thelethah'in  yecúno 
wa*lrubo  mín  árbaáh  in  mefnüno 
wa'Ithumno  in  cana  famin  themániyah 
fahadhihi  haí  'los  ulo  'Ithániyah 
lá  yedkholo  'láúlo  alaíhá  fáálemi 
thomma  áfloca  'Itás'-hheíhi  feíhá  wákíimi 
fai'n  tecun  min  áslihá  taslhhhho 
fatarco  tath  weíli  'Ihhifábi  ribhho 
fááthl  cuUán  fahmaho  min  áslhi   ' 
mocammilán'  aú  ááyílán'  min  áúlihí 
wai  n  terai  'Ifíháma  laifa  tankafím 
alai  dhaweí  'Imeíráthi  fátbá  má  ruíim 
wáthlob  th'areíka  'líkhtis  ari  feí  *lánlal 
bi'ldh'arbi  wa'lwafki  yojánibca  Mzelel 
wárdod  ílaí  'Iwafki  *lladhaí  yowáfiko 
wádhríbho  feí  'lásli  waánta  'Ihhádika 
m  cana  jinfán'  wáhhidán  áú  áélherá 
fahhfadh"  wadá  anca  'Ijidála  wa'lmirá 
waí  n  teraí  Hcathra  alai  ájnáfi 
faí'nnahá  fei  'Ihucmi  inda  Ináíi 
tohhs'aro  fei  árbaahin'  ákíami 
yárifohá  'Imáhiro  feí  'láhhcámí 
.  toomáthiíon'  min  bádiho  monáíibo 
wabádaho  mo^wáñkon'  mos'ahhibo 
wa'irábio  'Imobáyino  'Imakhálifo 
yonbeíca  án  tafs  eilihinna  'íáárifo 
fakhodh  mina  'Imomáthikini  wáhhidá 
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wakhodh  miiu  Mmonáfibaíni  Mzáyidá 
wakhodh  jemeíá  ládadi  imobáyini 
Wadhnbho  fei  'Itháneí  welá  todáhim 

[10] 
wádh'rib  jemeíá  'Iwafki  feí  'Imowáfifci 
tráfloú  bidháca  ánhaja  'Ith'aráyiki 
wádhnbho  feí  'lásli  'lladhai  taás's'ilá 
waáhhsi  má  ándh'amma  wamá  tahhasValá 
-waáJcfímho  faMkafma  ídhá  s'ahheíhho 
yarifoho  láájemo  wa'lfas'eíhho 
fahadhihi  mina  Mhhifábt  jumalo 
yáteí  Slai  mithálihínna  Mámalo 
min  gaíri  tath'weílin'  welá  'átifáfi 
fákná  bimá  feíhmna  fahú  cáíi 
wai'n  yemut  ákharo  kabla  'Ikifmah 
fahhakkiki  'inhámi  wáárif  kifmah 
-wájál  leho  mefalah'an'  ókhraí  lema 
kad  bayyana  'Itafs'eíía  feimá  koddimá 
'wándli''or  ñS'n  wáfakatí  'Ifíhámo 
fakhodh  hodeíta  wafkohá  temáiño 
wádhnbho  áú  jemeílhá  feí  'Ifábikab 
ín  lam  yecun  baínahomá  mowáfakah 
fálás-homo  'lókhraí  fafeí  'Ifihámi 
todh'rebo  áú  feí^fíif  kihá  temámi 
wacullo  fabc^  crq^^^niyah 
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f\^     * 


waTn  yecudfeí'müftáhhakki  'Imáli 
khonthaín  s  ahheíHhon  báyyaha  Uííhcáll 
fákfim  alai .''lákalli  wa'lyekeíni  *    ' 
tahhdh'a  bihakki  'Ikifmah'i  'Imobeíni 
wahacadhaí  hucmo  dhawáti  'Ihhamli 
yobnaí  áláí"  ^lyekeíñi  walákalli 
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tvaTn  yeiriut  kaúmon  bihadmin'  áú  garak 
áú  hhádithin  ámma  'Ijetñéiá  ca'Ihhárak 
walam  yecun  yólcmo  hhálo  'Ifábiki 
falá  yowarrath  náfikon  min  n^ki 
taóddohom  cai'nnahom  ájánibp 
wahacadhaí  'Iráyyo  'Ifadeído  'Is'áyibo 
Ivakad  átaí  'Ikaülo:  ákí  má  íheiná 
min  kiímahl  ^meíráthi  ca  yebeíná 
alai  th'areíki  'Iramzi  wa'lííhár^ii 
molakhkhasan'  biáújezi  'libárah 
fa'lhhámdQ  lillahi  alai  'Iteniámi 
hhá^mdán  catheírán  toiñma  feí  ^Idawámt 
wanafalo  'láfwa  áni  'Itaks'eíri 
wakhaira  má  ñamólo  fei  *Imes'eíri 
wagafra  mi  cana  mina  'Idhonúbi 
wafatra  má  cana  mina  'lóyúbi 
waáfdh'alo  'Is'alwáh'i  wa'ltafleimí 
alai  'Inebiyyi  Imus'th'afaí  'Icereími 
tnohhammedín  khaití  'lánámi  'láákib^í 
waálihi  'Igurri  dhaweí  'Imenákibi 
was  ahhbihi  'láfádh'ili  'lábrári 
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álslfwahl  'lámáthili  •lákhyáxi 
Wahhaíboná  'Ilaho  wanima  'Icáfei 
dhú  'lizzi  wa'lkodrahl  wa*lálth  afi 

tummat  wa'lhhamdo  lillahí 
rabbi  'láálemeíni  was'alwátoho 
wafelámoho  álaí  fayyidiná 
mohhammedin'  álnebiyyi  Mómmiyi 
ivaálaí  álihi  wasahhbihi 
álth'ayyibeíni  álth'ahereíni 
laílaho  'Ijeoiaáh  li^baái  liyáli 
khalaúna  min  íhewáli  fínnah 
áthneí  áíhari  wafebá  máyih'i 
yetheki  bi'Uahi  taáálaí 

fakhro  'Ifábikáneí 

m  Ilaho  ánho^ 
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i/M-ii  O^i^' j!j>^>  l:> 


THE  DESIRED  OBJECT  OF  THE  INQUIRER 

CONCEHNING  ALL  THE  RULES  OF  mHERITANCE: 

Cotnposed  by  the  learn^d  Simki,  the  Imam 

Mchammed^  son  of  Ali^  son  of  Hosaln^ 

Al  Rahalñ^  commonly  called  Ihm^l 

Motakanna.    M^J  GoD  be  merciful  to  him ! 


In  the  n^me  of  Gpi,  th^  Glem^nt,  jth^  Merclful ;  j^nd 
from  Him  we  seek  as^isunce. 


[1] 

First,  we  open  the  discourse 

With  pronouncíng  the  praise  of  our  Lord  most  High  z 

Praise  then  to  god  for  what  he  hath  bestowed, 

Praise,  by  which  we  remove  blindness  from  the  sigUt ! 

Next,  benediction  afterwards  and  salutation 

To  the  Prophet,  whose  religión  is  the  isla'm, 

MoHAMMED,  seal  of  his  Lord'^  messengers. 

And  his  family,  after  him,  and  his  friends ! 

And  let  us  pray  god  for  his  aid  to  us 

In  whát  we  have  proposed  to  explain 

From  the  system  of  the  Imam,  zaid  alfaradhz  *, 

(Since  this  is  among  the  noblest  of  purposes) 

By  learmng;  for  leaming  is  the  most  deserving  of  effortt 

In  it,  and  the  worthiest  vocation  of  the  pious ; 

And  this  branch  ^^knowledge  peculiarly  belongs  to  what 

Has  been  openly  declared  among  all  the  leamed ; 

And  ZAID  has  unquestionably  a  just  titl« 

To  what  the  lord  of  the  mission  conferred  on  him, 

By  pronouncing  his  exceHence,  clearly  saying, 

**  Zaid  will  teach  yoú  the  law  :**    O  glorious  encomium ! 

He,  thereforé,  best  deserves  to  be  followed  by  the  student, 

Especially  since  shatiei  takes  him  for  a  guide. 

This  then  is  his  <ioctrine  epitomised 

*  Faradk'éi,  a  man  skilled  in  xhtfar¿yidh\  or  sacred  ordinances  contain- 
ed  in  the  Alcorán. 
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Free  from  a  particle  of  ambiguity. 

The  causies  of  inheritance  among  roen  are  three ; 

(The  possessor  of  any  one  has  the  advantage  of  succession) 

And  they  are  wedlock,  collateral  relation,  and  descent : 

Tbert  ¿r  not  besides  them  a  single  cause  of  inheritance. 

[2] 
And  any  one  of  three  incapacities 
Exeludes  a  person  from  the  succession ; 
Servitude,  and  homicidej  and  a  difference  of  faith : 
Understand  then ;  since  doubt  is  not  like  certainty. 
And  thoséy  who  inherit  among  males,  are  ten ; 
Their  ñames  are  known,  and  every  where  mentioned : 
The  son,  and  the  son's  son»  however  they  desceud» 
And  the  father,  and  his  father>  in  the  ascending  Une  ; 
And  the  brother,  on  whiqhever  side  he  stands, 
Since  Gop  caused  the  koran  to  descend  in  his  favour; 
And  the  son  of  a  brother  related  by  the  same  father^ 
(Hear  now  the  discourse  containing  no  falsehood) 
And  the  paternal  únele,  an4  such  unde's  son, 
(Be  thankful  tp  him,  who  explains  concisely  and  clearly) 
And  the  husband,  an4  the  i^mancipater  nearly  connected; 
And  all  the  males,  wio  iffimt,  are  thpse. 
And  all  the  inheriting  females  zrp  seyen, 
(To  no  woman,  but  them,  does  fhe  law  give  that  title) 
The  daughter,  and  the  spn'$  daüghter,  and  the  tender 

mother. 
And  the  grandmother,  and  the  wife,  and  tbe  emancipatress. 
And  the  sister,  on  whichever  side  she  stands ; 
And  this  their  number  tbus  appears. 
And  know,  that  inheritan(:is  is  of  twp  sorts,  which  are 
The  SHARE,  and  the  ^eirship^  of  what  is  distributable* 
Now  the  shares,  by  the  declaration  of  the  book,  are  six : 
(Besides  them  //  no  share  in  the  inheritance) 

*  ProDounced  in  India,  ferz  and  a*ba.    See  the.last  words  of  t)^e  re^ 
port  by  the  Mahomedan  doctors  in  tha  Patna  cause. 
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Amoiety,  suq4ftfourth$  next^  kalf  a  feurth^ 
And  a  thirdi  and  a  sixth^  as  the  law  declares^ 
And  two.thirds;  and  these  are  the  whole.' 
Remember  then ;  for  **  Every  one,  who  remembers,  ir 
'  an  iMAií*.'* 

[3] 
A  moiety  then  //  the  share  of  five  pcrsons, 
The  husband)  and  the  female  child. 
And  the  daughter  bf  a  son,  on  failure  of  daughters^ 
And  the  nubole  sister,  by  the  opinión  of  every  müfti. 
And)  after  her,  the  sister,  who  has  the  same  father ; 
This  when  they  stand  alone  without  any  hbir. 
And  a  fourth  w  the  share  of  the  husband,  if  there  be  with 

him 
Any  children  of  the  wife,  who  deprive  him  rfmore; 
And  this  is  for  every  wife,  or  m<n*e  than  one 
On  failure  of  children,  as  it  is  ordained. 
And  the  eighth  is  for  the  wife,  or  the  wives, 
Together  with  sons  or  with  daughters  f , 
Or  with  children  of  sons :  leam  then. 
And  rpmain  £rm  in  venerating  study,  and  prosper. 
And  two  thirds  are  for  the  daughters  all  together, 
When  there  are  more  than  one ;  (hear  attentively) 
And  tjie  same  portion  is  for  the  daughters  of  a  son : 
(Co^iprehend  my  discourse  with  clear  dbcemment) 
Thi?  abo  is  for  two  sisters,  and  for  what  exceeds  that 

number; 
The  ing^Qous  and  the  pious  have  thus  dedded : 
This,  whether  they  be  by  the  £iither  and  the  mother, 
Or  by  the  £idier  only.  ( Act  by  this  rule;  thou  wilt  be  right) 
And  the  thard  is  the  mother's  s^e,  when  there  is  no  child. 

*  ^  aayingf  I  belíey^,  of  Mffhomed:  |ie  meaned  a  rémeniberer  qfbit  oral 
pnuptu    Henee  the  nai^^  of  Hafidh^  or  Befint  wat  aiMuncd  by  aiaaj 
-    ^^tríotu  peraon»,  and,  among  them,  by  the  celebrated  poet. . 

t  See  the  answer  of  Mohanmfid  Kénuí  to  the  thiriiai/h  qucstíon  p8»> 
oottd  to  hím  ia  the  P«Ñia  cause. 
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Ñor  any  ass^mblage  or  number  of  brethreñ,  \ 

As  two  brotb^rs,  or  two  sistersi  or  three ; 

The  rule  in  this  case  regards  males  as  well  as  females. 

4(^nd,  íf  there  be  a  husband,  and  a  mother»  and  a  fatb^i- 

A  third  of  what  remains  is  allotted  to  hfir  $ 

And  so  with  a  wlfe :  (advance  then^ 

And  be  not  seated  apart  from  the  sciences.) 

W 
And  a  t}ijrd  is  ibf  two  malíes  or  two  females 
Of  th«  ipother^s  chüdren^  without  deceit ; 
And  so,  if  th<5Te  be  more»  and  they  seek  t&eir  allútnienty 
There  is  no  provisión  for  them  in  what  exceeds  that  sharc. 
And  females  and  males  are  held  equal 
In  this  distributiotiy  as  the  written  law  declares* 
And  a  sixth  is  the  share  of  seven  in  nwnber^ 
The  fathei*;,  ^d  thp  mother»  then  the  son's  (bughtCK^ 

and  the  gnmdfath^c. 
And  the  sister,  daughter  of  the  ¿ther,  nezl^  the  grand- 

mother> 
And  the  mother's  child:  the  number  is  complete* 
And  the  father  has  a  right  to  it  with  the  children^ 
And  sq  th(^  mpther^  by  the  revelation  of  the  Etemal :     . 
And  the  same  is  for  her  with  two 
Of  the  dead  man^s  brothers :  giv^  tho$e  two  a  jtist  allotment. 
And  the  grandíather  is  like  the  father,  on  hk  dcath, 
In  thedistribution  of  what  accrues  to  him  aiid  relieves  him, 
Except  when  .there  are  brothers  Itüing, 
Since  they  are  preferable  to  him  in  proximity*; 
And  their  dne  and  bis.  due  shall  be  introduced 
/With  a  full  explanation  in  the  different  cases. 
And  the  son's  daughter  ts^kes  a  sixtbf  whón 
She  is  with  a  daughter,  alike  in  descentj 


t  T^e.  margín  has  ninho  for  traAi?.    From  this  verse  ít  appcars,  t 
the  degrees  of  consanguinitj  are  computed  by  the  ^ohomedaru  ui 


ui  the 
-^■s^e  naiii^r  m  by  our  eommon  lawyrrt. 


And  thus  a  siftér  with  a  sister,  who 

Is  related,  O  my  brother,  by  the  same  fathef. 

And,  if  the  relation  of  the  grandmothers  be  equalf 

Both  of  them  are  called  to  the  succession ;  * 

And  a  sixth  ü  divided  between  them  equally 

By  the  just  and  the  legal  ntode  of  partition. 

And  every  female,  who  claims  through  one  not  inherltingí 

Has  herself  no  portion  of  the  ínheritance* 

And  the  dbtant  kinswoman  ¡s  excluded  by  thé  neaf 

By  the  better  opinions :  (say  now  to  me,  ''  Enough/'} 

And  /iere  ends  the  distribution  of  the  sh  ares, 

Without  perplexity  or  intricacy: 

And  ü  tf  just,  that  we  propoupd  the  law  óf  hsirship 

With  every  sentence  concise  and  exact* 

Now  every  ooe,  who  appropriates  all  the  estáte,- 

Among  the  near  descendants  or  relations, 

Or  who  takes  what  remains  after  the  portions. 

He  is  distinguished  by  the  title  of  hbir^, 

A«  the  &ther,  and  the  grandfather,  and  his  father. 

And  the  son,  in  a  near  and  a  remote  degree. 

And  the  brother,  and  the  brother's  soni  and  the  úneles,. 

And  the  master,  who  generously  manumitted  hisslavc. 

And  thfs  their  sons,  all  of  them : 

{Be  attentive  then  to  what  I  pronounce). 

And  there  is  not  to  the  distant,  with  the  neari  kinsman 

Any  share  or  portion  in  the  inheritance. 

And  the  brother  and  the  únele  by  mother  and  father 

Are  preferred  to  those  descended  by  the  half  bloodl. 

And  the  son  and  the  hrother  with  females 

Have  the  heirship  over  them  in  the  estáte : 

*  Secil  Narratiie  of  the  Proeeedings  in  th§  Patnk  Coujt,  {x  11.  iVó/«§, 
The  Arahick  verb  á^Voia  prímaríly  sígnifies  to  coUect  and  hind  together  ih^ 
Árantkes  <f  a  tree:  henee  the  secondary  tense,  io  constitute  the  he'vr  and  h^ad 
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And  there  ¡s  not  among  womeil  aily  heírcs^ 

Except  her,  who  kindly  freed  the  enslaved  necfej 

And  the  sisters,  if  there  be  daughters, 

Take  the  residue  after  their  portions. 

And  the  grandfather  is  preduded  from  itiheriting , 

By  the  father  in  all  his  three  cases ; 

And  thus  the  grandson  by  the  son :  (do  not  then 

Tum  aside^  in  deviation  from  the  clear  rules). 

And  the  grandmothers  on  each  stde  are  ezcluded 
Bythe  mother:  (remember  this  ru/^iand  decide  confonn* 

ably) 
Aird  bróthers  are  excluded  by  sons 
And  by  the  nearest  progenitOTí  as  we  are  taught^ 
Or  by  sons*  sóns,  when  there  are  any; 
A  number  and  one  are  in  this  respect  aliké. 
And  the  mother's  son  rematns  in  exclusión 
By  the  grandfather  (remember  this  with  care) 
And  by  the  daughters,  and  the  son's  daughtérs ; 
(Be  very  assidüous  in  commítting  knowledge  to  tíaémory) 
BesideS)  the.son's  daughtérs  are  excluded,  when 
The  daughtérs  take  two  thírds,  O  young  man» 
Except  when  a  male  has  the  heirship  over  them 

Of  the  son's  children,  by  what  they  asscrt :        ♦ 

And,  after  them,  the  sisters,  whó 

Descend  in  proximity  from  both  sides, 

When  they  take  their  complete  portions. 

Exelude  the  weeping  danghters  of  the  dead  father; 

And,  if  they  háye  a  brcrther  present, 

He  has  the  heirship  óver  them,  ¡n  prívate  and  publick. 

And  the  brother's  son  is  not  the  heir  over 

"Whocver  is  equal  to,  or  abovo,  him  in  descent. 

And,,  if  thou  find  a  husband  and  a  mother  inheríting. 

And  bróthers  by  the  mother,  they  take  each  a  third ; 

And  sa  jf  tlunre  fe  brotheru  by  the  mother  ánd  the  fathej:^ 
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And  the  whole  estateis  comprlsed  in  the  allotment  of  sharesy 

Place  them  all  to  the  side  qf  the  mothtr. 

And  consider  their  father  as  a  rock  in  the  sea. 

And  divide  among  the  brethren  a  third  of  the  estáte  left^ 

And  this  is  the  case  of  mushtaraca^  or  parcenary. 

[-7] 
And  now  we  will  enter  upon  what  we  desire 
Conceming  the  grandfather  and  the  brothers,  as  we  pro« 

mised. 
Incline  then  thine  ear  to  what  I  shall  say, 
And  coUect  at  pnce  the  whole  purport  of  my  words ; 
And  know,  íhat  the  grandfather  has  differerU  cases ;        , 
I  wül  inform  thee  of  them  successively: 
And  he  has  a  share  with  the  brothers  in  them,  when 
The  división  redounds  not  to  any  loss  upon  him. 
And  sometimes  he  takes  an  entire  third, 
If  there  be  in  the  distribution  any  descenc&nts  from  him. 
And  there  be  not  among  them  any  entitled  to  shares» 
(Be  content  with  my  explanation  without  questions) 
And  sometimes  h^  takes  a  third  of  the  remainder 
Aíter  those,  who  have  portions  and  provisions } 
This,  when  the  dividend  is  become 
Too  dimtnished  for  the  other  share  by  the  press  iff 

claimanis» 
And  sometimes  he  takes  a  sixth  of  the  property, 
And  there  is  no  descendant  from  him  in  that  case ) 
And  he,  with  females  in  the  división,  is 
Like  the  brother  in  his  share  and  his  right. 
And  reckon  the  father^s  children  in  the  numbef, 
(And  leave  the  mother's  children  with  the  grandfathers) 
And,  after  that  number,  give  to  the  brethren 
Thy  just  allotment  among  them  on  failure  of  the  granJ« 

father.  * 

And  the  sister  has  no  share  with  the  grandfathei^ 
In  what  exceeds  the  case  already  concluded ; 
The  consort  and  the  mother,  and  thése  iwo  are  all  o^ 
them, 
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(Kíiowtfeen,  For  the  best  of  the  sect  is  he  wlio  knows  béíüj 
Are  called,  O  friend,  the  acdarii/yah  *  ; 
And  they  dcfservc  to  be  remembered  by  thee. 

Haií  then  is  glven  to  her,  and  a  sixth  to  hím, 

tJntll  there  is  a  remainder  aftér  the  énttre  shares. 

Then  they  returii  to  thé  distributíoii 

As  Before-jnentioned:  (recoUect  it,  and  thahk  the  author/ 

And,  if  thou  desire  a  knowledge  of  computation» 

Thou  wllt  by  its-  ñieans  áttairi  tHe  right  proceeding  í 

And  thou  wilt  understand  divisions  ana  analysis. 

And  wilt  be  acquainted  with  integers  and  fráctíóns  i 

Extract  then  the  roots  in  solving  problems  f , 

And^be  not  remiss  in  committing  them  to  memory; 

Now  they,  when  the  discourse  about  them  is  precise^ 

Are  three,  to  which  a  remaínderr  belongs. 

And,  aftei*  them,  fouf  complete  divisors^ 

To  which  no  pemainder  belongs,  ñor  ahy  fráction  j:. 

Now  the  sixth,  thou  wilt  see,  ts  from  ^ix  pórtions. 

And  the  third  and  the  foufth  from  twelve  \    - 

And  if  to  an  eighth  a  sixth  be  added, 

The  nav  t*oot,  conceriiing  which  tKe  csUculation  is  ju^^ 

Becomes  four,  which  twenty  follow, 

As  arithmeticians  universally  know  ^j 

And  these  three  roots, 

If  the  shares  be  many,  leave  a  remainder. 

And  let  six  come  to  the  connexion  of  tenr 

In  the  known  table  eonunonly  delineated  |(, 

*  The  Arahian  lezicographers  give  thís  námé  to  tkt  hüsbani  ór  tt^fe^ 
^  motíter^  the  grani(faiher^  aiKÍ  thé  wkok  ústet ;  püssíbly,-  because  the  nUc^ 
9ií  suoocssion  are  a  littlé  disturbed  in  fa!vour  of  them. 

^  By  ÁsV,  or  rooiy  he  must  mean  the  denommaíor  of  a  frzction. 

X  He,  probably,  considers  the  whole  estáte  as  twelve,  which  hzsfoiff 
divisort,  besides  unit. 

§  In  our  noution  (which*  the  AstaHeks,  if  they  are  wise,  will  adopt)^ 

I  This  pastaje  I  do  xu>t  nnderstaiMl,  not  kaowing  the  übie  to  which 
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And  let  thát  foUow»  which  succeeds  It  in  the  series, 
In  the  excess,  by  distinct  progressions,  to  seventeen  i 
And  iht  third  number  leaves  a  remainder 
Of  its  eighth  part :  (proceed  then,  as  I  direct) 
And  half  and  what  retm^ns,  or  the  two  halves» 
Their  root,  in  the  rule  conceming  them,  is  two. 

[9] 
And  the  third  comes  obviously  from  three ; 
And  the  fourth  ts  formed  from  four ; 
Apd  the  eighth,  if  it  be  requiredy  is  from  eíght ; 
And  these  are  the  second  roots, 
To  which  no  remainder  belongs :  know  this ; 
Then  pursue  the  method  of  verifying  it^  and  distribute ; 
And,  if  thou  hast  verifíed  the  root, 
The  «nd  of  lengthened  computation  is  clear  gain. 
Give  then  to  each  person  his  share,  írom  his  root> 
Complete,  or  broken  from  its  remainder. 
And,  if  thou  see  that  the  shares  cannot  be  distribúted 
To  the  partakers  af  the  inheritance,  follow  what  is  pré-* 

scribed. 
And  seek  the  way  of  comp^ndiousness  in  the  work 
V^j  multiplication  and  proportion :  this  will  remove  error 

from  thee. 
And  restore  to  the  whole  quantity  what  agrees  with  it. 
And  multiply  it  by  the  root,  and  be  thou  vigilant; 
Whether  there  be  one  denomination  or  more, 
Rememberwell,and  dismiss  from  tÜee  doubt  and  difficulty: 
And,  if  thou  see  multiplicity  in  the  kinds, 
Then  they,  by  the  rule  among  men. 
Are  nuxnerically  ranged  in  four  terms, 
The  skilíul  accouniani  will  know  them  by  the  rules  ^ 
The  sinúlar  ierví,  after  it  the  proportional, 

it  referí.  Tlie  texa^encery  tahle,  wHcE  Wallá  exhíbits  in  the  sevcmh 
cbaptef  of  Ms  Aigebra,  ii  commonly  uied  iu  Atia  for  multipUcatiflo  aaul. 
^won.    Sée  Cu arjd i n,  vol.  IIL  p.  155.  -  ^ 

VQL.  VI.  O 
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And,  aftér  that>  the  concordant  acopmpanyini^  -    \ 

And  the  fourth  ¿$  the,discordant  sq)arated ;  • 

(The  intelligent  man  will  inform  thee  of  their  distiactíona} 
Take  then  from  the  similars  one, 
And  take  from  the  proportionals  the  rest. 
And  take  the  entire  number  of  discordants. 
And  mukiply  them  by  the  second  term¿  and  be  noft 
deceived* 

•  •  ►      •    •  •      - 

[101    ,  ; 

And,  mix  >the  whole  quantity  with  the  concordante 

And  pursue*by  it  the  plaincst  of  ways ; 

And  multiply  k  into  the  root,  wbich  thou  hast  mvestigated.; 

And  compute  what  is  the  sum,  and  what  it  amounts  to; 

And  divide  it ;  and,  if  the  división  be  just, 

The  illiterate  and  the  eloquent  man  lyill  equally  know  it**; 

And  this  is  tlie  whole  of  the  computatioQ^    *. 

(The  work  thus  proceeds  in  similar  cases) 

Without  prolixity  or  digres^ion ; 

Be  satisfied  then  with  what  it  contaíns*,  for  it  is  sufficlentf^ 

AndT  if  one  person  die  before  the  distribution^   . 

Make  the  ^hares'just»  and  know  bis  proper  división  ^ 

And  st^te  fo^  him  a  fresh  question»  as  it 

Has  been  distinctly  explained,  in  what  precedes : 

Andcpn^der^ .and, ií the  shares  agree, 

'Take  them  i  thou  art  right ;  the  quantity  is  complete  ; 

And  mix  it,  or  all  of  them,  inta  the  preceding, 

If  there  be  not  an  agreenfent  between  them,^ 

*  The  preeeding  verses  coBtaúi  an  awkward  rule  of  prattíee;  but  it 
bence  appears,  that  CftardErn  Vas  mistakcn,  when  he  asserted,  tbat  ner* 
tíMt  the  Indimu  ñor  Bertkim  of  his  time  were  at  aU  acqtiaiáted  with  the 
«  mOxon'ftpeikql  rvle»  ^  ice  his  cliq>ter  on  the  Pnrtian  Jrítímtttítk 

f  It  can  only  be*of  use,  as  an  artificial  ^emory^  to  thofe  inrho.al-^ 
veadyknow  the  rules,  but  is  insufficient  for  the  teaching  of  them. 
These  two  or  three  psugci  are  very  enigmatical ;  but  I  should  not  de^  ^ 
tpttir  of  eiplaiiling  Aem,  if  I  had  leiiure  to  read  a  few.  antiunetkar ' 


And  the  new  sh^s  into  útídfonmr  shareg 
^Ire.blended,  or.into  the  entire  quantíty; 
And  every  share  into  the  aggregatcf  of  the  secoiid 
Is  mixed,  or  into  Uie  whole  quantity»  manifestly; 
And  this  is  the  inethod  of  nimásakhah*  i 
Mouní;  thjsn  by  it  the  loíty  degrées  aS  excellence. 
And)  if  there  be  among  the  chimants  of  the  estáte 
A  real  hermaphrodite,  removing  dll  doubts^ 
Distribute  to  the  less  etndent  and  to  the  certain  ; 
Thou  wilt  allot  with  justice  the  dear  portion  ; 
And  thb  is  the  rule  of  pregnant  women^ 
Which  is  foumjled  on  the  certain,  and  the  less  eoiienf^ 

■   t.      m 

And,  if  many  kinsmen  dte  by  ruin  or  drownÍD& 

Or  a  calamity  ovQcvrhelming  all»  as  fire. 

And  the  case  of  the  survivor  be  not  known^ 

And  one  deceased  cannot  be  heir  to  añothér  deceased^ 

Reckon  them  all^  as  if  they  were  straagers ; 

And  this  is  the  sound  and  true  determination. 

And  now  the  discourse  has  come  to  what  we  desired 

Concerning  the  distríbution  of  estates^  so  tfaat  it  is  made 

4 

clear, 
By  way  of  short  hint  and  allusion, 
Explained  in  an  abbreviation  of  the  sense* 
Praise  then  to  god  in  perfection, 
Praise,  abundant,  complete  in  etemity; 
And  let  us  ask  forgiveness  for  our  defects. 
And  the  best  of  what  we  hope  in  the  place  aspired  t0|| 
And  par  don  for  what  is  passed  of  our  sinS| 
And  a  covering  for  what  is  passed  of  our.  faults  ; 
And  the  íairest  of  salutations  and  b^nisons 

*  The  grammarlans,  traizulated  by  Go/tuf,  thus  explaín  tlie  word  te* 
^tÁsolUi  or  moTiásdkhdi  T  *'  Mors  et  succetsio  continua  haeredum,  quae  fit 
'  integra  manente  et  indivisa  haereditate  ;**  but  the  last  wQrd»  eoniré]f 
no  a^quate  idea  of  the  thing. 
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On  the  prophet,  the  part,  the  ilTastriou^, 

MoHAMMEDythe  bcst  df  cfeated  beingsjthe  \2&t  ofpraphe^y 

And  oaliis  ¿umly,  brí^ht  with  glorrous  qualitíes, 

And  his  companions>  the  excellent,  the  noble> 

The  spotless,  the  exalted,  the  benéficent ! 

And  our  sufficient  help  is  gód  !  O  all-sufficient ! 

Endued  with  greátness^andwith  poweriandwith  demencj^l 


The  work  is  ended.    Praise  be  to  god^ 
The  ruler  of  worlds  !  and  his  blessing. 
And  peace  on  our  lord 
MoHAMMED,  the  Unlettered  Prophet, 
And  on  his  family  and  his  companions, 
The  excellentythe  unblemished ! 
On  Friday  night,  one  of  the  four  níghíy 
at  the  cióse  of  Shgwál  in  theyear 
seT^  hnndred  and  twelve* 

The  TranscribeTy  surnamed 

fakhro'l  sa'bika'ni 
(or,  Excelling  His  Predecessofs)* 
&  confides  in  god  Most  High>: 

May  GOD  forgive  his  sins ! 


♦  Y.  C.  13124. 
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The  two  Mufelman  authors,  whom  I  now  in- 
troduce  to  my  countrymen  in  Inata^  are  Shatkh 
SiR  A  ju'ddi'n,  a  nativc  oíSejávend^  and  Sayyud 
Shari'f,  who  was  bom  at  Jurján  in  Khwárezm 
near  the  mouth  of  the  Oxu£^  and  is  faid  to  have 
dicd,  at  the  age  of  feventy-fix  years,  in  the  city 
of  Shirázj:  theii*  cocnpoíitlons  have  equal  au- 
thority  in  all  the  Mobammedan  courts,  which 
follow  the  fyftem   of  Abu   Hani'fah,  with 
thofe  of  LirxLETON  and  Coke  in  the  courts  at 
Weftmtnfteri  and  there  is,  indeed,  a  wojaderful 
analogy  between  the  works  of  the  oíd  Ara^ 
Han  and  Englijh  lawyers,  and  between  thofe  of 
thcir  feveral  commentators ;  with  this  diíFef« 
ence  in  favour  of  our  own  country,  that  Lit- 
TLETON  is  always  too  clear  to  nced  a  glófs,  and 
with  this  diíFerence  in  favour  of  the  Arabs^  that 
the  fole  object  of  Shari'f  was  to  explain  and 
iíluftratc  his  text.  without  an  oílcntatious  dif* 
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play  of  his  own  erudition ;  but,  whcn  it  Í3  ad- 
mittcd,  that  a  defirc  of  extreme  brevity  has 
oftcn  made  thc  Sirájiyyah  obfcurc,  the  reader 
íhould  in  candour  allow»  that  every  author  muíl 
appear  to  great  diíadvantage  in  a  literal  tranfla* 
tion,  efpccially  when  his  own  idiom  diíFers  to- 
tally  from  that  of  his  tranflator,  whcn  his  terms 
of  art  muft  he  rendered  by  new  words,  which 
ufe  alone  can  make  eafy,  and  when  the  fyftem, 
which  he  unfolds  to  his  countrynaen,  has  no  rc- 
femblance^  to  any  other,  that  thc  world  -cvcr ' 
Icncw.     In  the  Sharífiyyah  (for  that  is  the  po- 
pular title  of  the  Arabian  comment)  we  íind 
little  or  no  obfcurity;  and,  if  there  be  a  fault 
in  the  book,  it  is  a  fcrupulous  minutencss  of 
«xplanation,  and  a  needlefs  anxiety  to  removc 
cvery.  little  cloud,  which  the   reader  himfelf 
might  difpcríc  by  the  ílighteft  cxertion  of  his 
intelleót.    Both  works  were  tranflated  into  Per^ 
Jian  by  thc  order  of  Mr,  Hastingsj  and  the. 
tranflation,  which  bears  the  ñame  of  Maulavi 
MuHAMMED  Ka'sim,  muft  appear  exccUent, 
and  would  be  really  ufeful,  to  fuch  a^  had  not 
accefs  to  thc  Arabick  origináis;  but  thc  tcxt 
and  comment  are  blcndcd  without  any  dif- 
crimination,  and  both  are  fo  intermixed  with  ' 
the  notes  of  thc  tranflator  himfelf,  that  it  is 
oftcn  impoíliblc  to  feparatcwhat  is  fixcd  law 
from  what  is  merely  his  own  opinión;  be  has; 
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alio  crrcd  (though  it  be  certainly  a  pardcmablt 
crrour)  on  the  fide  of  clcarneís,  and  has  made 
his  work  fo  tcdioufly  perfpicuous,  that  it  ¿lis* 
inclufively  of  a  turgid  and  flowery  dedication» 
about  fix  hundrcd  pages,  and  a  faithful.vcrfioa 
of  it  m  Englijh  would  occupy  a  vcry  largo 
volucne, 

If  the  pains,  which  havc  becn  takcn  to  rcndcr 

my  own  work  as  complete  as  poffiblc,  be  mea« 

fured  by  the  íize  of  it,  they  muft  be  thought 

vcry  inconfiderable ;   but  in  truth  no  grcater 

pains  could  have  been  taken  with  any  work ; 

and  it  would  have  been. a  far  eafier  taík  to  have 

di¿tated  or  writtcn  a  verbal  tranflation  of  the 

two  comnaents  on  my  tcxt,  than  to  have  made 

a  careful  feleólion  of  all  that  is  important  in 

them;   for  which  purpofe  I  perufed  each  of 

them  three  tim^s  with  the  utmoft  attention^  and 

have  condenfed  in  little  more  than  fifty  íhort 

pages  the  fubílance  of  them  both»  without  any 

fuperfluous  paflage^  that  I  (hould  wiíh  to  be  re- 

trenched,  and  with  as  much  perfpicuity  as  I 

was  able  to  give,  in  fo  íhort  a  compafs,  to  a 

íyftem  in  fome  parts  rather  abftrufe :  left  men 

of  bufinefs,  for  whom  the  book  is  intended, 

íhould  be  alarmed  at  firíl  íight  by  the  magni- 

tude  of  it,  I  have  omitted  all  the  minute  criti- 

cifm,  various  readings»  and  curious  Arabian  li-« 

terature ;  moil  of  the  anpcdotes  conceroing  oíd 
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'laWycfs,  and  all  thcir  fubtil  controverfics  with 
thc  arguments  on  both  fidcs ;  togcthcr  with  thc 
^emonftrations  oí  aritbmetical  rules  and  thc 
<vcry  loDg  proccfles^  after  the  prolix  method  of 
the  Arabsj  in  words  inftcad  of  figures.  Praéti- 
cal  útHity 'being  my  ultíniatc  objed  in  this  work, 
I  bad'nothing  to  do  with  literary  curiofities, 
how  agrceable  foevcr  they  might  have  been  in 
their  propcr  places ;  but,  in  order  to  attain  that 
objeét  by  a  fuU  explanation  of  cvcry  thing  uíé* 
ful  m  my  text,  I  was  under  a  neceflity  of  retain-. 
ing  thc  Arabtan  phrafeology  both  in  law  and 
arithmetick,  and  muft  requeft  the  Engltfh  reader 
to  difinifs  fron)  his  mind,  while  he  dudies  the 
Sirajiyy^^  thoíe  appropriated  fenfes»  in  which 
many  of  our  words,  as  heir^  inheritance^  root^ 
and  thc  like,  are  ufed  in  our  own  íyftems.  One 
Aratñck  word  I  was  at  a  lofs  to  tranílate  pre^ 
cifely  in  our  language  without  circumlocution : 
thechiefproblem,  in  the  diñribution  of  eftates 
among  Mufeiman  heirs,  is  to  Jind  the  leafi  num^ 
her^bywbich  an  ejlate  mujl  he  dhided^Jo  that  all 
tbe  fiares  and  the  rejidue  may  be  legally  dijlribut^ 
4d  witbmt  afra£tion:  this  they  cali  integration  ^ 
hot^  \f  1  could  have  hazarded  fuch  a  word  in 
EngUfi^  the  frequent  repetition  of  it  would 
hftvc  beeu  extreroely  harlh  ;  and  I  have  gene- 
lally  callcd  it  arrangement  or  verification^  which 
are  popular  feofes  of  the  Arabkk  verbal  noun  ; 
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%üt  the  number  fought,  or,  tó  ufe  úiéArabian 
cxprcílion^  tbe  integrant  oftbe  cafe^  I  havc  uíu* 
^Uy  named  the  divifor  of  the  eftate. 

It  will  be  fecn  in  the  Sirájtyyak,  that  the  fyf- 
tem  of  Zaid,  though  in  part  cxploded  by  Abu 
Hani'fah,  hád  vcry  powérful  fupporters,  ánd 
its  author  is  always  mentioned  in  térros  of  re« 
fpe¿l :  it  is  the  íyftem,  which  I  publiflied  at 
hondón  above  ten  years  ago ;  and  I  ani  not  fur«« 
priíed,  that,  without  a  native  aíüílánt  or  even  a 
iparginal  glóís,  I  could  not  then  interpret  tho 
xjiany  technical  words,  which  no  didionar/ 
explains,  except  in  their  popular  íeníés;  but» 
though  my  literal  verfion  of  the  traft  by  Almu« 
TAKANNA  feems  for  pages  togéther  like  a  ftríng^ 
of  enigmas,  yet  the  foUowing  work  makes  every 
fentence  in  it  perfeélly  clear ;  and  the  original^ 
which  was  engraved  from  a  very  oíd  manu« 
icript,  appears  to  be  a  lively  and  elegant  epi«* 
tome  of  the  law  of  inheritance  according  tq 
ZAID^  but  manifeftly  defígned  tp  afiiít  the  me^ 
mory  of  young  ftudents,  who  were  to  get  it  by 
beart|  when  they  had  learned  the  rules  froni 
ibme  longer  treatife,  br  from  the  mouths  of 
thcir  preceptors.  This  may  be  no  improper 
pJace  to  inform  the  reader,  that,  although  Abu 
fíANi'f  AH  be  the  acknowledged  head  of  the 
prevailing  feft,  and  has  given  his  ñame  to  it^ 
yét  ib  great  veneration  is  ihown  to  Abü  Yü% 
WF  and  the  lawyer  Mvsamkeo,  tbat/when 
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thcy  ^z?/i4  diflcnl  from  thcir  maftcr,  thc  Mufeí^ 
fnan]Vi&gc  is  at  Kberty  to  adopt  either  pf  the  two 
decifions,  which  may  fcem  to  him  the  more; 
coñforiant  to  reafon^  ánd  founded  oa  the  hetter 
aKhority* 

\  am  ftfortgly  dtfpofed  to  bclieve,  that  no 

poflible  cfucllioa  coald  occur  on  the  Mohamme^' 

dati  law  of  íucccffion,  which  might  not  be  ra- 

pidly  and  corréélly  anfwered  by  the  help  of  this 

work ;  but  it  wouid  be  eaíy  to  confirm  or  in- 

valídate  my -opinión  by  the  foüowing  method^ 

Ixt  one  capital  létter,  or  moré,  \í  heceíTarjr, 

leprefent  each  of  tbe  íharers,  rcfiduaries,  and 

diftant  hcirs;  and  lét  thofc  ktters  be  thc  ini- 

tials  of  the  feveral  words,  in  aid  of  the  memory,. 

but  6>  chofen  (as  without  difficuhy  they  may 

be)  that  all  may  be  différent;   let   them.be 

placed  in  alphabetical  order,  and  conneñed  by 

the  íign  of  addition;  let  an  enumeration  be 

iben  made,  by  the  known  rule,  of  all  thc  poflí- 

ble  cafes,  in  which  they  can  occur,  twq  and 

twb>  three  and  three,  and  fo  forth;  let  them 

accordkigly  be  arrangcd   in  tablea  from   tbe 

loweft  number  to  the  higheft;  and  let  the  íharc 

or  allotment  of  each  be  fet  above  the  lettcr^ 

iit  the  place  of  an  exponent.     If  the  queftioa 

then  were  propofed,  in  what  manner  the  pro-^ 

perty  of  Hinda  rauft  be  diftributed  among  her 

daugbttr^  hcr  Jijler  ¿y  tbe  Jame  Jatber  only,  ánd 

tbe  daughtér  of  berfon,  the  tablc  of  the  ihird 
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ckís  would  exhibit  this  formula  D  i  +  DF  ^ 
+  DS  ^;  or,  if  Amrü  had  left  his  wife^  twt% 
daugbterSj  and  ¿otb  his  parents^  the  formula  in 

thc  Jourtb  table  would  be  a  D  4:|  4-  F^^V  +  M  ♦- 
+  W  ^^ ;  wherc  the  denominator  of  the  iadex^ 
would  be  the  integran^  ^  the  Arahs,  cali  it;  ^ 
the  cafo j  ^nd  the  numerator  would  point  oue 
the  feveral  ailotments:  thtis  might  we  con- 
ftru¿t  a  íkt  oí  tables»  mathematically  accuratc, 
m  which  the  kgftl  dídribution,.  in  every  poflible 
cafe,  migbt  be  feen  in  a  moment  without- 
thought  and  even  without  learning  ^  and  fuch^ 
a  blind  faciKty,  though  not  very  coníifteiit  witb 
the  dignity  of  fcicnce,.  would  certaiftly  be  cbn-*^ 
venient  in  praftice*  We  might  alfo  arrangethe 
whole  hi  a  fynthetical  method  (of  all  the  moft 
luminous  and  fatisfa¿íory)  by  beginnuig  witb. 
the  fentences  of  the  Korarij  as  vvith  indubitable 
axioms,  foUowed  by  the  genuine  oral  maxims^ 
of  Mühammbd;  by  fubjoining  the  poitUs,  oa 
which  all  the  leari>ed  have  at  length  agrecd^ 
and  by  concluding  with  cafes  deduced  froav 
thofe  tbree  fources  of  juridical  knowledge,  to- 
which  there  íhould  be  conftant  rcferences  by 
numbers  in  the  manner  of  geometricians :  this 
fnethod  I  propofe  ta  adopt  in  the  I^geíl,  fron\ 
which  I  have  íeparated  the  Sirájiyyab,'  becaufe 
¡I  feemed  worthy  of  belng  exhibited  entire,  and 
may  be  coníidered  as  Inftitutes  of  ^rjé¿/m  Law 
óa  úyá  importaiit  title^  mentioa^d  ky  the  Britijb 
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Omar,  he  wóuld  iu  his  beft  mood  ha  ve  aíke<á 
his  counfellor  fternly,   whether  he   imagined 
hitnfelf  wifer  than  God  and  his  Prophet,  and, 
in  one  of  his  paffionate  fallies,  would  have 
fpurned  him  as  a  blaíphemer  from  his  preíence, 
had  he  been  even  his  deareft  fricnd  or  his  ableft 
general :  the  placid  and  benevolent  Ax-i  would 
have  given  a  haríh  rebuke  to  fuch  an  advifer; 
and  Aürangzi'b  himfelf,  the  bloodieft  of  af- 
iafiins  and  the  moft  avaricious  of  men,  would 
üot  háve  adopted  and  ptx)claimed  fuch  an  opi- 
nión, whatever  his  courtiers  and  flaves  might 
have  faid,  in  tbeir  zeal  to  aggrandize  their 
mafter,  to  a  foreign  phyíician  and  philofopher, 
who  too  haftily  bcíieved  them,  and  afcribed 
to  fuch  a  fyftem  áll  the  defolation,  of  which  he 
had   been   a   witnefs.     Conqueft   could    have 
inade  no  diíFerence ;  for,  either  the  law  of  the 
conquering  nation  was  eftabliíhed  in  India^  or 
that  of  the  conquered  was  fuíFered  to  remain : 
if  the  firft,  the  Koran  and  the  di6la  of  MuhaM" 
MED  were  fountains,  too  facred  to  be  violatcd, 
both  of  public  and  prívate  law;  if.the  íecond, 
thcre  is  an  end  of  the  debate;  for  the  oíd  Hin^ 
ius  moft  aíTuredly  were  abfolute  proprictors  o£ 
their  land,  thoygh  they  called  their  fovercigns 
Lords  ef  the  Earth;  as  they  gave  the  title  of 
Gods'on  Eárth  to-  théif  Bráhmens^  whom.thcy 
püniíhéd,'  neveftíieléfe,  itx  theft  with  all-dúefe-^ 
ireritjG.  -  Shdtilí ít^Í3¿  ^rged,  ^ that^^  althoügb-'  át^ 


tndian  prince  may  have  bó  right^  in  bis  executhe 
capacitjs  to  the  land  of  bis  fubjeds^  yetf  as  the 
fole  kgijlative  power,  he  is  above  control;  I  an- 
fwer  firmly,  that  Indtan  princcs  never  had,  ñor 
pretended  to  have,  an  unlimited  legiilative  au«^ 
thority,  but  were  always  under  tbe  control  of 
laws  believed  to  be  divine,  with  which  tbey 
never  claimed  any  power  of  difpenfing» 

I  am  happy  in  an  oppof tunity  of  advanclng 
thefe  árguments  againíl  a  dodrine,  which  I 
thinlcunjuíl»  unfotinded,  and  big  with  ruin;  for^ 
in  tbc  coürfe  of  nine  years,  I  bave  leen  enough 
of  thefe  proviiices  and  of  their  inhabitants,  to 
be  convinced,  that,  if  wc  bope  to  make  our  go- 
vernm^nt  a  blefflng  to  them  and  a  durable  be-t 
nefit  to  ourfelves,  we  muft  realiza  our  hppe, 
not  by  wringing  for  the  prcfent  tbc  largeft  poí^ 
fihle  revenue  from  oiir  Afiatick  fubjeéls,  but  by 
taking  no  more  of  their  wealth  than  the  pubjick 
exigencies,  and  their  own  fecurity,  may  ac- 
tually  require;  not  by  diminiíhing  the  intereji^ 
which  landlords  muft  naturally  take  in  thetr 
ówn  JoiU  but  by  augmenting  it  to  the  utmoft, 
and  giving  them  affurance,  that  it  will  defcend 
to  their  heirs:  when  their  laws  of  property, 
which  they  literally  hold  faered^  íhall  in  prac-p^ 
tice  be  fecured  to  them;  when  the  land-tax 
íhall  be  fo  modérate,  that  they  cannot  have  a 
colourable  pretence  to  rack  their  tenantS;.  ci/ud 
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when  they  íhall  havc  a  well  groundcd  coiifi-^ 
dcncc,  that  the  proportion  of  it  will  ncvcr  be 
raiíedy  cxcept  for  a  time  on  fomc  great  emer- 
gence^  which  may  endanger  all  they  poíTefs; 
when  either  the  performance  of  every  legal 
contraét  íhall  be  enforced,  or  a  certain  and  áde-» 
quate  compenfation  be  given  for  the  breach  of 
it;  when  no  wrong  íhall  rcmain  unredreíTed, 
ánd  when  redrefs  íhall  be  obtained  at  little  ex* 
penfe^  and  with  all  the  fpeed,  that  may  be  con- 
fiftent  with  neceíTary  deliberation ;  then  will 
the  population  and  refources  of  Bengal  and  Ba- 
har  continually  increafe,  aiid  our  nation  will 
have  the  glory  of  conferring  happinefs  on  con- 
líderably  more  than  twenty^four  millions  (which 
is  at  leaíl  the  prefent  number)  of  their  native 
inhabitants,  whoíc  chcerful  induftry  will  enrich 
their  benefaflors,  and  whofe  fírm  attachment 
will  fecure  the  permanence  of  our  dominión. 
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INTKODÜCTION, 


SSí^QCáSh         <^  «  . 


IN  THP  ÑAME  OF  THE  MOST  MERCJ- 

FUL  GOD! 

PRAISE  áf  to  GODj  the  Lord  of  «// worlds- 
the  praife  of  thofe  who  ^ye  Ht'm  th^nk^ !  An4 
Jfís  bleíEng  on  the  heft  of  created  beings,  MIJ- 
HAMMED,  and  his  excellent  family !  The  Pro- 
phet  of  GOP  (oa  whom  be  bis  bleíling  ^n4 
peacfí!)  faid:  "  Learn  the  laws  pf  ínheritaince, 
'^^  and  teach  them  to  the  people ;  fqr  they  4^re 
"  one  háif  of  i^feful  knowledge,"  Oyr  l.earri- 
ed  in  the  law  (to  whom  GOD  be  mercí- 
ful!)  fay:  "  There  belppg  to  the  property  of 
'^  a  perfon  deceofed  four  fucceffive  duties  to 
''  6e  performed  by  the  magtftrate :  firft,  his  fune^ 
"  ral  ceremony  and  burial  without  fuperfluity 
**  of  expenfe,  yet  without  deficiency ;  next,  the 
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females,  who  are  the  wxfe,  and  the  daughter, 
and  the  fon's  daughter,  or  other  fcmale  de-^ 
fcendant  how  low  foever,  the  fifter  by  one 
father  and  mother,  the  fifter  by  the  father's 
íide,  and  the  fifter  by  the  mother's  fide,  the 
ftiother,  and  the  true  grañdmother,  that  is,  flie 
who  is  rclated  to  the  deceafed  without  the 
Intervention  of  a  falfe  grandfathcr.  (A  falfe 
xnale  anqeftor  is,  where  a  female  anceftor  inter- 
Tenes  in  the  line  of  afceát.)  The  father  takea 
In  three  cafes ;  i ,  án  abfolute  íhare,  which  is  4 
íixth,  and  that  with  the  fon,  or  fon's  fon,  how 
low  foever;  2,  a  legal  íhare,  and  a  refiduary 
portion  alfo ;  and  that  with  a  daughter,  or  á 
fon's  daughter,  how  low  foever  in  the  degree 
of  defcentj  3^  he  has  4  fimple  refiduary  title, 
en  failure  of  children  and  fon's  children,  or 
other  low  defcendants,  The  true  grandfather 
has  the  fame  intereft  with  the  father,  except  in 
four  cafes,  which  we  will  mention  prefently,  if 
it  pleafe  GOD ;  but  the  grandfather  is  cxcluded 
by  the  father,  ifbe  be  living ;  fince  the  father  is 
the  mean  of  confanguinity  between  the  grand- 
father and  the  deceafed,  The  mother's  children 
alfo  take  in  three  cafes:  a  fixth  is  the  íhare  of 
one  only ;  a  third,  of  two,  or  of  more :  males 
and  females  have  an  equal  divifion  and  right ; 
T)Ut  the  mother's  children  are  exduded  by 
-children  of  the  deceafed  and  by  fon's  children, 
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On  Impediments  to  Succeffion. 

Impediments  to  fucceflion  are  four;  i^ 
íervitude,  whether  it  be  perfeñ  or  imperfeéí ;  2, 
homicide^  whether  puniíhable  by  retaliatlon^  or 
expiable;  3,  difference  of  religión;  and  4,  di£* 
ference  of  country,  either  aftual,  as  betwcen  an 
alien  enemy  and  an  alien  tributary ;  or  qualifíed, 
93  between  a  fugitive  and  a  tributary,  or  between 
two  fugitive  enemies  from  two  diíFerent  ftates : 
i)iow  a  ñate  di|Fers  from  another  by  having  dif- 
ferent  forjes  and  fovereigns,  thpre  being  no 
ponununity  of  protedipn  between  them. 


On  tbe  DoSirir^e  of  Shares,   and  tbe  Perfons 

entitkd  to  them. 

The  furud,  or  íhares,  appointed  in  the  book 
of  Almighty  GOD,  are  fix :  a  moiety,  a  quajter, 
an  eighth,  two  thirds,  one  third,  and  a  fíxth, 
fomeformed  by  doubjing,  zxíáfome  by  halving. 
Now  thofe  entitled  fo  thefe  íhares  are  twelve 
perfons ;  four  males,  who  are  the  father  and  the 
true  grandfather  or  other  male  ancellor,  how 
high  foever  in  tbe  paternal  line^  the  brother  by 
thic  f»nie  mpther^  and  the  huíband ;  and  eight 
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them  refíduaries.  As  to  the  remdnder  between 
them,  the  male  ha$  the  portion  of  two  females; 
and  all  of  the  fon's  daughters  are  excluded  by 
the  (tn  himfelf* 

If  a  man  leave  three  fon's  daughters,  Tome  of 
them  in  lower  degrees  than  others»  aud  thrce 
daughters  of  the  fon  of  another  fon,  fome  of 
them  ín  lower  degrees  than  others,  and  three 
daughíeFs  of  th^  fon's  fon  of  anothei^  fon,  fom? 
of  them  in  lower  degrees  than  others,  as,  in  the 
fbllowing  tahle^  this  is  c^lled  the  ?afé  qí  tajbbib^ 


FIRST  SET. 


SECOND  SRT. 


THIltD  SBT. 


Son,  Son,  Son, 

Son,  Daughter,     Son,  Son, 

I  1  i 

Son,  Daughter,   Son,  Daughter,    Son, 
Son,  Daughter,    Son,  Daughter,    Son,  Daughter^ 

Son,  Daughter,    Son,  Daughter, 

Son,  Daughter, 


Here  the  eldeft  of  the  firfl  line  has  none 
equal  in  degree  with  her;  the  middie  one  of  the 
íirft  line  is  equalled  in  degree  by  the  eldeft 
of  the  fecond;  and  the  youngeft  of  the  firft  line 
is  equalled  by  the  middie  one  of  the  fecond, 
and  by  the  eldeft  of  the  third  Une;  the  youngeíl 
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of  the  fecond  line  is  equalled  by  the  middle  otie 
of  the  thírd  linie,  and  the  youngeft  of  the  third 
fet  has  no  equal  in  degree. — When  thou  haft 
comprehended  this,  then  we  ñiy:  the  eideft  of 
the  firfl  Une  has  a  moiety;  the  middle  one  of 
the  firft  line  has  a  fixth  together  with  her  equal 
hi  degree  to  make  up  two  thirds ;  and  thofe  in  ^ 
lower  degrccs  never  take  any  thing,  unlefs  there 
be  a  fon  with  them,  who  makes  them  refidu- 
arles,  both  her  who  is  equal  to  him  in  degree, 
and  her  who  is  above  him;  but  who  is  not  en-f 
titled  to  a  Ihare :  thofe  below  him  are  excluded. 
Sifters  by  the  fame  father  and  mother  may 
be  in  five  cafes:  half  goes  to  one  alone;  two 
thirds  to  two  or  more;  and,  if  there  be  brothers 
by  the  fame  father  and  mother,  the  male  has 
the  portion  of  two .  females  j  and  the  females 
become  refiduaries  through  him  by  reafon  of 
theír  equality  in  thé  degree  of  relation  to  the 
deceafed ;  and  they  take  the  refidue,  when  they 
are  with  daughters,  or  with  fon's  daughters,  by 
the  faying  of  Him,  on  whom  be  blefling  and 
peace!    **  Makp   íifterS|  with   daughters,  rtü^ 
í'  duaries." 

Siílers  by  the  íkme  father  only  are  like  fifters 
by  the  íame  father  and  mother,  and  may  be 
in  fe  ven  cafes :  half  goes  to  one,  and  two  thirds 
to  two  or  more  on  failure  of  fifters  by  the  fame 
father  and   mother;  and   with   one   fifter  by 
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the  fame  father  and  mother,  they  Iwiv^  a  ñnúb 
as  the  complemcnt  of  tvrp  thirds;  but  tlí^y.  í^aye 
no  inheritance  with  two  iiílm  by  the  famc 
father  and  mother,  unlefs  there  be  with  them  a 
brother  by  the  fame  father,  who  iQ4k$9  th^TO 
refiduaries;  and  then  the  reíidue  i»  S/irifkuted 
among  them  by  the  facred  rule  "  to  the-,  male 
**what  is  equal  to  the  íhare  ofrtwp  femfile?,'* 
The  fixth  cafe  is,  where  they  are  refiduaries 
with  daughters  or  with  fon's  daughters,;  as  we 
have  before  ftated  it. 

Brothers  and  fiílers  by  the  fame'.  father  and 
mother,  and  by  the  fame  father  onjiy,  afe  all 
excluded  by  the  fon  and  the  fon's  fon,  in  how 
low  a  degree  foever,  and  by  the  father  alfa^  as  it 
is  agreed  among  the  leamed,  and  even  by  the 
grandfather  according  to  ABU.  HANIFAH^  on 
whom  be  the  mercy  of  ALMIGHTY  GOD! 
And  thofe  of  the  half-blood  are  alfo  excluded  by 
the  brothers  of  the  whde  blood. 

The  mother  takes  in  three  cafes:  a  íixth 
with  a  child,  or  a  fon's  child,  even  in  the  loweft 
degree,  or  with  two  brotbers  and  fiílers  or  more, 
by  whícheyer  fide  they  are  related ;  and  a  third 
of  the  whole  on  failure  of  thofe  juft-mentioned ; 
and  a  third  of  the  refidue  after  the  íhare  of  th^ 
hufband  or  wife;  and  this  in  two  cafes,  either 
when  there  are  the  hufband  and  both  parents, 
or  the  wife  and  both  parents:  if  there  be  a 
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gíandfatber  inftead  of  a  fathcr,  then  the  mothef 
takés  a  third  of  the  whole  propert  jr,  though  not 
by  the  opinión  of  ABÜ  YUSUF,  on  whom  be 
jGOt)'s  mercy !  for  he  fays,  that  in  this  cafe  alfo 
íhe  has  only  a  third  of  the  refidue.  The  grand- 
mother  has  a  fixth,  whether  íhe  be  by  the 
father  or  by  the  mother,  whether  alone  or  with 
more,  if  they  be  true  grandmothers  and  equal 
in  degree;  but  they  aré  all  excluded  by  the 
mother,  and  the  paternal  female  anc^ors  alfo 
4>y*the  fathér;  and  iu  like  manner,  by  the 
^«ndfather,  except  the  father's  mother,  even 
m  thé  highdl  degree;  for  íhe  takes  with  the 
graadfáther,  fmce  íhe  is  not  relate d  through  him. 
Th€  neareft  grandmother,  or  fetñde  ancejlor^ 
ion  either  íide,  exeludes  the  more  diílant  grand- 
^nM^tker,  on  whichever  íide  íhe  be ;  whether  the 
jie^ret  grandmother  be  etititled  to  a  íhare  of  the 
inheritaiice,  or  be  heríelf  excluded.  When  a 
^graadmdther  has  but  one  relation,  as  the  fa« 
riberas  mother'^  mother,  and  another  has  two 
4uch  xelations,  ot  more,  as  the  mother^s  mo^ 
ther's  mother,  who  is  álfo  the  éathet's  father's 
mother,  accordíng  to  this  table, 

Mother  Mother 


Mother  tather         Mother 


\  .    " 


Father  iMothcr 
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thefn  a  fixth  is  divided  between  them,  according 
to  ABU  YUSUF,  in  moieties,  refpeQ:  being 
had  to  their  peifotis ;  buf ,  aCGording  to  MU-^ 
HAMMED  (on  whom  be  GOD's  mercy!)  ia 
tl^irds^  refpedt  being  had  to  the  fides-í 


SE 


Oh  RefiduarieU 


RfesiCüARiEs  by  rÚ2iúbti  to  the  deceüféd iaé 
three:  the  réfiduary  in  his  ówn  right,  the  refi- 
duary  in  anóther's   right^   and   the   refidiiary 
together  with  anothet.     NoW  the  reíiduafy  m 
his  own  right  is  evéry  male,  in  whófe  Une  óf 
relation  to  the  deceafed  no  female  enters:  and 
of  this  fort  there  are  four  claíTes;  the  offspring 
cf  the  deceafed,  and  his  root;  and  the  ofFspring 
of  his  father  and  of  his  neareft  grandfather,  a 
preference  being  giveñ,  I  mean  a  preference  iíi 
the  right  of  inheritance,  according  to  proximity 
of  degree.     The  ofFspring  of  the  deceafed  are 
his  {ons^rfi ;  then  their  fons,  in  how  low  a  de- 
gree foever :  then  comes  his  root,  or  his  father ; 
then  his  paternal  grañdfather,  and  their  pater- 
nal grandfathelrs,  how  high  foever  j  then  the 
oíFspríng'  of  his  father,  or  his  brothers  j  then 
their  fons,  how  loW  foever;  and  then  the  oflP» 
fpring  of  his  grañdfather,  or  his  úneles:  then 
their  fons,  feow  low  foeven     Then  the  ítrength 
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of  cdnfanguinity  prevails :  I  mean»  he^  who  has 
two  relations  is  preferible  to  him,  who  has  only 
one  relation,  whether  it  be  male  or  female^  ac^ 
cording  to  the  faying  of  Him^  on  whom  be 
peace !  "  Surely,  kinfmen  by  the  fame  father 
"  and  mother  íhall  inherit  before  kinfmen  by 
"  the  fame  father  only  :'*  thus  a  brother  by  the 
fame  father  and  mother  is  preferred  to  a. brother 
by  the  father  only,  and  a  fifter  by  the  fame 
father  and  mother,  if  íhe  become  a  refíduary 
with  the  daughter,  is  preferred  to  a  brother  by 
the  father  only ;  and  the  fon  of  a  brother  by  the 
fame  father  and  mother  is  preferred  to  the  ion 
of  a  brother  by  the  fame  father  only ;  and  the 
rule  is  the  fame  in  regard  to  the  paternal  úneles 
of  the  deceafed;  and,  after  them,  to  the  paternal 
úneles  of  his  father,  and,  after  them,  to  the 
paternal  úneles  of  his  grandfather. 

The  refiduaries  in  another's  right  are  four 
females;  namely,  thofe  whofe  ihares  are  balf 
and  two  thirds,  and  who  become  refiduaries  in 
right  of  their  brothers,  as  we  have  before  men- 
tioned  in  their  diíFerent  cafes;  but  íhe  who  has 
no  ihare  among  females,  and  whofe  brother 
is  the  heir,  doth  not  become  a  refíduary  in  his 
right;  as  in'the  cafe  of  a  paternal  únele  and  a 
paternal  aunt. 

As  to  refíduaries  together  with  others :  fuch  is 
evcry  femalc  who  becómes  a  refíduary  with 
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anothó:  female ;  as  á  fifter  with  a  daughter,  aa 
we  have  mentioned  before.  The  laft  refiduary 
is  the  mafter  of  a  frecdman,  and  then  his  refidu-» 
ary  heirs,  in  the  order  before  ftated ;  according 
to  the  faying  of  Him,  oa  whom  be  blefling 
and  peace!  "  The  mafter  bears  a  relation  like 
♦*  that  of  confanguinity  ;**  but  fcmales  hav6 
nothing  among  the  heirs  of  a  manumittor, 
according  to  the  faying  of  üim,  on  whom  be 
blefling  and  peace!  *^  Womeñ  haye  nothing 
*'  from  their  relation  to  freedmen,  except  when 
•*  they  have  themfelves  manumitted  a  flavej  or 
•*  their  freedman  has  manumitted  one,  or  they 
**  have  fold  a  manumiflion  to  a  flave,  or  their 
**  vendee  has  fold  it  to  his  ílave,  ór  they  hávc 
promifed  manumiflion  after  their  death»  or 
their  promifee  has  promifed  it  after  his  deatb» 
"  or  unlefs  their  freedman  or  freedman's  frecd- 
^^  man  draw  a  relation  ío  them^^ 

If  the  freedman  leave  the  father  and  fon  of 
^is  manumíttor,  then  a  fixth  of  the  right  over 
the  property  of  the  freedman  vefts  in  the  father, 
and  the  refidue  in  the  fon,  according  to  ABÜ 
rUSUFi  but,  according  to  both  ABU  HANI- 
FAH  and  MUHAMMED,  the  wholc  right 
vefts  in  the  fon ;  and,  if  a  fon  and  a  grandfather 
of  the  manumittor  be  left,  the  whole  right  over 
the  freedman  goes  to  the  fon,  as  all  the  learned 
ígree.     When  a  man  poíTcfles  aa  his  ílave  ^ 
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Idnfinan  in  a  prohilñted  degree»  he  manumita 
him»  and  his  right  vefts  in  him ;  as  if  there  be 
three  daughters,  the  youngeft  of  whom  has 
twenty  diñar s^  and  the  eldeft,  thirty;  and  thcy 
two  buy  thcir  father  for  fifty  diñar  si  and  after- 
wards  theif  father  die  leaving  fome  propcrty; 
then  two  thirds  of  ít  ate  dividcd  in  thirds 
among  them,  as  their  legal  ihares^  and  the 
refidue  gocs  in  fifths  to  the  two  who  bought 
their  father;  three  fifths  to  the  eldeft  and  two 
fifths  to  the  yoiingeft ;  which  may  be  fettied  by 
diriding  the  whole  inlo  forty-five  parts. 


On  ExclufiGn. 

Exclusión  ísof  two  forts:  i.  ImperfeSí^ot  dSk 
exclufion  firom  one  íhare»  and  an  admiilíon  to 
another ;  and  this  takes  place  in  refpedt  of  five 
perfons,  the  huft^and  or  wife,  the  mother,  the 
fon*s  daughter,  and  the  fifter  by  the  fame^father  j 
and  an  expUnation  of  it  has  preceded.  2.  FerfeSt 
exclufion :  there  are  two  fets  of  perfons  having  a 
claim  to  tUr  inheritance :  one  of  which  fets  is 
not  excluded  entirely  in  zxíf  cafe ;  and  they  are 
fix  perfons,  the  fon,  the  father,  the  huft>andv 
the  jdaughter,  the  mother,  and  the  wife ;  but  the 
other  fet  inherit  in  one  cafe.und  ii)  another  cafe 
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are  cxcluded. :  This  is  grounded  oa  two  princi- 
pies; one  of  which  is,  that  "  whoever  is  related  ' 
"  to  the  deceafed  through  any  perfon,  íhall  not 
^*  inherit,  while  that  perfon  is  living;'*  as  a 
fon's  fon,  with  the  fon;  except  the  mother!s 
children,  for  thcy  inherit  with  her ;  fince  íhe^ 
has  no  title  to  the  whole  inheritance :  the  fecond 
principie  is, "  that  the  neareft  (j/'^^^^í'muft  take," 
and  who  the  neareft  is,  we  have  e^xplained  in  the 
chapter  on  refíduaries.  A  perfon  incapable  of 
inheriting  doth  not  exelude  any  one,  at  leaji  in 
our  opinión  j  but,  according  to  IBNXJ  M  ASUUD 
(may  GOD  be  gracious  to  him!)  he  excludes 
imperfedly;  as  an  infidel,  a  murderer,  and  a 
flave.  A  perfon  excluded  may,  as  all  the  learned 
agree,  exelude  otbers ;  as,  if  tbere  be  two  brothers 
or  fifters  or  more,  on  which  ever  fide  they  are, 
they  do  not  inherit  with  the  father  of  the  de- 
ceafed^  yet  they  drive  the  mother  from  a  third 
to  a  fixth. 


OSE 


On  the  Divifors  of  Shares. 


Know,  that  the  íix  íhares  mcntioned  in  the 
book  of  Almighty^OD  are  of  two  forts :  of 
the  firft  are  a  moiety,  a  fóurth,  and  au  eighth; 
and  of  the  fecond  fort  are  two  thirds,  a  third, 
and  a  fixth,  as  the  fra£lions  are  halved  and  ' 
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doüblfcdé  NüWi  when  any  of  thefe  íhateS  oc-* 
cur  in  cafes  finglyi  the  divifor  for  eaeh  íhárc  is 
that  numbcr  which  gives  it  its  ñame  (except 
halfi  which  is  from  twq),  as  a  fourth  deuomi- 
nate^.from  four,  an  éighth  from  eíght,  and  a 
third  from  three :  when  they  OGcur  by  two  or 
three,  and  are  of  the  fama  fort^  thcn  each  inte- 
gral  number  is  the  prpper  divifor  to  produce  its 
frañipn,  and  alfo  to  produce  theí  double  of  that- 
fraftlon^  and  the  double  of  that»  as  íix  produces 
a  fixth,  and  likewiíe  a  thlrd^  and  two  thirds ; 
but,  when  half,  whtcb  is  from  the  firft  fort,  is 
mixed  with  all  of  the  fecond  fort  or  with  fome 
of  them,  then  the  divifion  ofthe  ejlate  muji  be  by 
fix ;  wh?n  a  fourth  is  mixed  with  aU  of  the  fc-^ 
conáfort  or  with  íbme  of  them,  then  the  divi* 
íion  muft  be  into  twelve ;  and  when  an  eighth 
is  mixed  with  alí  of  the  fecond  fort,  or  with 
fome  of  them^  then  it  muíl  be  into  four  and 
twcnty  parts. 


^ 


On  the  Increafeé 

AüL,  or  increafe^  is,  when  fome  fraílion  re* 
mains  above  the  regular  divifor,  or  when  the 
divifor  is  too  fmall  to  admit  one  íharc.  Know, 
that  the  whole  number  of  divifors  is  feven,  four 
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of  whidí  have  no  incrcafc,  namelyy  two,  three, 
four,»and  cight;  aiid  three  orthcm  have  an  in- 
creaíc.  The  divifor^  íix,  is,  therefore^  íncreaíibd 
by  the  áül  to  ten,  either  by  odd,  or  by  cven, 
numbers ;  twclvc  is  raifed  to  feventeen  by  odd, 
not  by  even,  numbers ;  and  twenty-four  is 
raifed  to  twenty-feven  by  one  incrcafe  only;  as 
in  the  caíe>  called  Mimberiyya  (ox  a  cafe  an- 
íWered  by  ALI  when  he  was  in  the  pulpít), 
which  was  thi?,  "  A  man  left  a  wife,  two 
daughters,  and  bofh  his  parents,"  After  this 
there  can  be  no  increaíct  except  according  to 

IBN  MASÚÜD  (may  GOD  he  gracíous  to 
him !)  for,  in  his  opinión^  the  divilbr  twenty- 
four  may  be  raifed  to  thirty-one ;  ^s  if  a  man 
leave  a  wife,  h¡3  mother,  two  fifters  by  the  íanie 
parents,  two  fifters  by  the  fame  mother  oaly, 
and  a  ion  rendered  incapable  of  inheriting. 


m 

On  the  Equality^  Praportionj  Agreement^  and 
JOifference  oftwo  Numbers. 


The  temathuloí  two  numbers  is  the  equality 
'of  one  to  the  other ;  the  tedakhul  is,  when  the 
fmaller  of  two  numbers  exaéfcly  meafures  thp 
larger,  or  exhaufts  it  \  or  we  cali  ¡t  tedakhul^ 
ly^hen  the  larger  of  two  numbers  is  diyided  e&> 
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añly  by  the  fmaller ;  or  we  may  defitie  it  thns, 
whcn  the  larger  excccds  the  fmaller  by  one 
number  or  more  equal  to  it,  or  equal  to  the 
larger;  or  it  ís,  when  the  fmaller  is  aa  jaliquot 
part  of  the  lafger,  as  three  of  nine.  The  ta^ 
wdfuk^  or  agrecment,  of  two  ñumbers  is,  whcre 
the  fmaller  doés  not  exaélíy  meafure  the  larger, 
but  a  third  number  meafures  them  both,  as 
cight  and  twcnty,  cach  of  which  ís  meafured  by 
four,  and  they  agree  in  á  fotirth;  finCe  the 
number  meafuHng  thém  ís  the  denominator  of 
a  fraélion  common  to  both.  The  tabáyun  of 
two  numbers  is,  whcn  no  third  number  what- 
tíver  meafure?  the  two  difcordant  numbers,  as 
Bine  and  ten*  Now  the  way  of  knowing  the 
agrecment  or  difagrcement  between  two'  diíFcr- 
cnt  quai>fities  is,  that  the  greater  be  diminiíhed 
by  the  fmaller  quantity  óa  both  fides,  once  or 
oftener,  until  they  agree  in  one  point ;  and  if 
they  agree  in  unit  only,  theíe  is  no  ñumerical 
agreement  between  thertí;  but,  if  they  agreé 
in  any  number,  thén  they  are  (fáid  to  be)  mu^ 
(awá/ik  in  a  fraélíon,  of  which  that  number  is 
the  denoto inatoi* ;  if  two,  in  half ;  if  tferee,  in 
a  thir4 ;  if  four,  in  a  quarter ;  and  fo  oñyas  fár 
as  ten;  and,  above  ten,  they  agree  in  a  fracU 
tion  j  I  mean,  if  the  númbér  be  eleven^  the 
fraéíion  of  eleven^  and,  if  it  he  fifteen^  by  thé 
if  a^ion  of  fifteen»     Pay  attcntion  to  this  rule. 
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On  Arrang€ment. 


Ik  arranging  cafes  thcre  is  nced  of  fe  ven 

¡principies;  three,  between  thc  íhares  and  the 

pcrfons,  and  four  between  períbns  and  perfons. 

Of  the  thrcc  principies  the  firft  is,  that,  if  the 

portions  of  all  the  claíTes  be  divided  among 

them  without  a  fraélion,  there  is  no  need  of 

multiplication,  as  if  a  man  leave  both  parents 

and  two  daughters.    The  fecond  is,  that,  if  the 

portions  of  one  claís  be  fraélional,  yet  there  be 

an  agreenient  between  their  portions  and  their 

perfons,  then  thé  meafure  of  the  number  of 

perfons,  wbofe  íhares  are  broken,  muft  be  muí- 

tiplied  by  the  root  of  the  cafe,  and  its  increafe, 

if  it  be  an  increafed  cafe,  2ls  ifa  man  leave  both 

parents  and  ten  daughters,  or  a  woman  léave 

k  huíband,  both   parents,   and  íix   daughters. 

The  third  principie  is,  that,  if  their  portions 

leave  a  fradion,  and  there  be  no  agrccment 

between  thofe  portions  and  the  perfons,  then 

the  whole  number  of  the  perfons,  whofe  íhares 

are  broken,  muíl  be  multipiied  into  the  root  of 

the  caíe,  zs  if  a  woman  leave  her  huíband  and 

five  fifters  by  the  fame  father  and  mother.     Of 

the  four  other  principies  tlie  firíl  is,  thar,  when 

there  is  a  fra£lional  divifion  between  two  claíTes 

or  more,  but  an  cquality  beíween  thc  numbcrs 
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of  the  pcrfons,  then  the  rule  ís,  that  one  of  the 
numbers  be  multiplied  intoíhe  root  of  the  cafe; 
as  lí  there  be  fix  daughters,  and  three  grandmo- 
thers,  and  three  paternal  úneles.  The  íccond 
is,  when  fome  of  the  numbers  equally  mcafure 
the  otherr. ;  then  the  rule  is,  that  the  greater 
number  be  multiplíed  into  the  root  of  the  cafe; 
as,  j^  a  man  kave  four  wivee  and  three  grand- 
mothers  and  twelve  paternal  úneles.  The  third 
is,  whcn  fome  of  the  numbers  are  mutawájikt 
or  compofit,  wlth  others;  then  the  rule  is,  that 
the  meafure  of  the  firft  of  the  numbers  be  mul- 
tiplíed into  the  whole  of  the  fecond,  and  the 
produ¿l  into  the  meafure  of  the  third,  if  the 
product  of  the  third  be  muta'mCtfik^  or,  if  not, 
into  the  whole  of  the  third,  and  then  into  the 
fourth,  and  fo  on,  in  the  fama  manner;  after 
whích  the  produ6l  muíl  be  mulcíplied  ínto  the 
root  of  the  cafe :  as,  jT  íz  man  leave  fgur  wivcs, 
cighteen  daughters,  fifteen  female  aiiceftors, 
and  fix  paternal  úneles.  The  fourth  principie 
is,  whcn  the  numbers  are  mutahÁyatit  or  i>ot 
agreeing  one  with  another;  and  then  the  rulé 
is,  that  the  firft  of  the  numbers  be  multiplied 
into  the  whole  of  the  fecond,  and  the  produÉt 
muUiphed  by  the  whole  of  the  third,  and  that 
produft  into  the  whole  of  the  fourth,  and  the 
laft  pro4uét  into  the  root  of  the  cafe;  as,  if  a 
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pían  kave  two  wive^,  iix  female  anceftors^  ten 
(laughters,  an4  feven  paternal  vineles* 


SeStion^ 


When  thou  dcfireft  to  know  the  íharc  o{ 

each  clafs  by  arrangement,  multiply  what  each 

clafs  has  from  the  root  of  the  cafe  by  what  thou 

haft  already  multiplied  into  the  root  of  the  caíe, 

and  the  produél  is  the  íhare  of  that  dafs ;  and» 

if  thou  dcfireft  to  know  the  íhare  of  each  indi- 

vidual  in  that  clafs  by  arrangement,  divide  what 

each  clafs  has  from  the  principie  of  the  cafe  by 

the  numbcr  of  the  pcrfons  in  it,  then  multiply 

the  quotient  into  the   multiplicando  and  the 

produét  w///  be  th^  íhare  of  each  individual  in 

that  clafs,     Another  method  is,  to  divide  the 

multiplied   number  by   whichever  claís   thou 

thinkeíl  proper,  then  to  multiply  the  quotient 

into  the  íhare  of  that  fet,  by  which  thou  haft 

divided  the  piultiplied  number,  and  the  produél 

W//  be  the  íhare  of  each  individual  in  that  íet. 

Another  method  is  by  the  way  of  proportion, 

which  is  the  cleareft;  and  it  is,  that  a  proporr 

tion  be  afcertained  for  the  íhare  of  each  claís 

from  the  root  of  the  cafe  to  ^he  number  of  per^ 
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lÓDS  one  by  one>  aiid  that,  according  to  fuch 
proportjon  from  the  roultiplied  numbert  a  fliar^ 
be  givea  to  each  individual  of  that  clafs. 


On  the  Devisan  ofthe  Froperty  left  ámong  Heirs 
ana  among  Credttors, 

If  there  be  a  dilagrecmcnt  betwccn  the  pro- 
perty  left  and  the  number  arifing  from  the  ar- 
rangemcnt,  then  multiply  the  portíon  of  each 
beir,  according  to  tbat  arraogemcnt,  into  the 
aggregate  of  the  property,  and  divide  the  pro- 
du£l  by  the  number  of  the  arrangement,  but, 
whcn  there  is  an  agreement  between  the;  ar- 
rangetnent  and  the  property  left,  then  multiply 
the  portion  of  each  heir,  according  to  the  ar- 
rangement  into  the  meafure  of  the  property, 
and  divide  the  produót  by  the  meafure  of  the 
Kumber  ari/ing  from  tke  arrangement :  the  quo- 
tient  is  the  portíon  of  that  heir  in  both  methods. 
This  rule  is  in  order  to  know  the  portion  of 
each  individual  among  the  heirs;  but,  iu  order 
to  koow  the  portion  of  each  clafs  of  them, 
multiply  what  each  clafs  has,  according  to  ihe 
root  of  the  cafe,  into  the  meafure  of  the  pro- 
perty left,  then  divide  the  produél  by  the  mea- 
fure of  the  cafe,  íf  there  be  an  agreement  be- 
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twcen  the  property  left .  and  the  cafe ;  but,  ií 
there  be  a  difagrecment  betwccn  theon,  then 
multiply  into  the  whole  of  the  property  Icft, 
and  divide  the  produd  by  the  whole  number 
arifing  from  the  verification  of  the  cafe ;  and 
the  quotient  will  be  the  portion  of  that  claís  in 
both  methods.  Now,  as  *  to  the  payment  of 
debts,  the  debts  of  all  the  creditors  íland  in  the 
place  of  the  arranging  nuniber. 


On  SubtraSíion. 


When  any  one  agrecs  to  take  a  part  of  the 
property  left,  fubtraft  bis  íhare  from  the  number 
áriftng  by  the  proof,  and  divide  the  remaindcr 
of  the  property  by  the  portions  of  thofe  who 
remáin;  as  if  a  woman  leave  her  huíband,  her 
mother,  and  a  paternal  únele:  novf  fuppofe  that 
the  huíband  agrees  to  take  whac  was  in  bis 
power  of  bis  bridal  gift  to  the  wife;  this  is  de- 
duéled  from  among  the  heirs:  then  what  re- 
mains  is  divided  between  the  mothcr  and  the 
únele  in  thirds,  according  to  their  legal  üiares; 
and  thus  there  will  be  two  parts  for  the  mother, 
and  one  for  the  únele. 
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On  tke  Return, 


The  return  is  the  coixverfe  of  thc  incrcale; 
and  it  takes  place  ín  what  remains  above  the 
íharcs  of  thofe  entítled  to  them>  when  there  is 
no  legal  claímant  of  it:  xh\&furplus  is  returned 
to  the  Iharers  accordtng  to  their  rights,  excepC 
the  huíband  or  the  wifi? ;  and  this  is  the  opiniotí 
of  all  the  Prppbet's  companions,  as  ALI  and 
his  foUowers,  may  GOD  be  gracipus  to  them! 
And  our  mafters  (to  whom  GOD  be  rtiercíful!)  ■ 
have  affented  to  it:  ZAID,  the  fon  of  THA'- 
BIT  íays,  that  the  furplus  doth  not  revert,  but 
goes  to  the  publick  treafury;  and  to  this  opinioa 
have  affented  IJRWAH  a»tí  ALZUHRI'  and 
MA'LIC  and  ALSHA'Flf,  may  GOD  be  mcr- 
ciful  to  them! 

Ncnv  the  cafes  on  this  head  are  in  fouf  diví- 
fions:  the  firft  of  them  /i,  when  therc  is  ¡n  the 
caíe  but  one  fort  of  kznfmen,  to  whom  a  return 
muíl  be  made,  and  none  of  thofe  who  are  not 
entítled  to  a  return :  then  fettle  the  cafe  ac- 
cording  to  the  numb^r  of  perfons ;  as,  when  the 
deceaíed  has  Icft  two  danghters,  or  two  íifters» 
or  two  feraale  anceftors;  lettle  ir,  therefore,  by 
two.  The  fecond  ;V,  when  there  are  joined  in 
the  cafe  two  or  three  forts  of  thofe,  lo  whom  a 
return  murt  be  madf,  witliout  any  of  thofe,  to 
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whom  there  ¡s  no  return:  theii  fettle  the  cafe 
according  to  their  íharqs;  I  mean  by  two,  if 
there  be  two  fixths  iii  the  cafe;  or  by  three, 
tvhén  there  are  a  third  and  a  íixth  in  it ;  or  by 
foyr,  whcn  there  afe  a  mpiety  and  $,  íixth  in  it; 
ór  by  five^  when  there  are  in  ít  two  thifds  ana 
^  íixth,  or  half  and  two  fixths,  or  half  and  a 
third»     The  third  />,  when  in  the  firft  café, 
there  is  any  ene  to  whom  ño  í'eturn  can  be 
roade;  then  give  the  íharc  of  him  or  her,  to 
whom  there  rs  no  return^,  according   to   the 
loweft  denominator^  and  if  the  reíidqe  exaélly 
qtradrate  with  the  number  of  perfoná,  who  are 
entitled  to  a  return,  //  />  wellj  as  if  there  be  a 
tuíband  and  three  daughters;  but^  if  they  dó 
*npt  agree,  then  tiaultiply  the   meafurc  of  the 
ifumher  of  the  perfpns,  if  there  be>  an  agreemcnt 
between  the  number  of  perfons  aii4  the  refidue, 
into  the  denominator  of  the  íhares  of  thoíc, 
to  whom  no  return  is  to  be  raade:  as  if  there 
be  a  huíband,  and  íix  daughters;  if  not,  multi^. 
ply  the  wbole  number  of  the  perfons  into  the 
denominator  pf  the  íhare  of  thofe,  to  wlion;! 
there  is  no  return;  and  the  produft  will  fet  the 
cafe  right.    The  fourth  is,  when,  in  the  fccond 
cafe,  there  are  any  to  whom  no  return  is  made: 
then  divide  what  remains  from  the  denomi- 
nator of  the  íharc  of  him  or  then),  who  have 
fío  return,  b^  the  cafe  of  thofe,  to  whoni  a  re- 
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ánd  this  is  the  cafe,  when  a  man  leaves  a  grand- 
Éither>  a  íiAer  by  the  íame  father  and  mother, 
and  two  fiílers  by  the  famc  father  only:  in  this 
cafe  there  remains  to  thofe  fifters  a  tenth  of  the 
eftatc,  and  the  corren  denominator  is  twcnty; 
but,  if  there  be,  in  the  prcceding  cafe,  one  fifter 
by  the  fame  father  only,  nothing  rcmauís  for 
her ;  and  if  one,  entjtled  to  a  legal  íhare,  be 
mixed  with  them,  then,  after  he  has  received 
bis  íhare,  the  grandfather  has  the  beít  in  three 
arrangements ;  either  the  divifíon,  when  a  wo- 
man  leaves  her  huíband,  a  grandfather,  and  a 
brother  j  or  a  third  of  the  rcfidue  is  given^  when 
a  man  leaves  a  grandfather,  a  grandmother, 
and  two  brothers,  and  a  fifíer  by  the  fame  fa- 
ther and  mother.  Or  a  fixth  of  the  whole 
eftate  is  given,  when  a  man  leaves  a  grandfa- 
ther and  a  grandmother,  a  daughter,  and  two 
brothers;  and,  when  a  third  of  the  relidue  is 
better  from  the  grandfather,  and  tBe  relidue 
has  not  a  complete  third,  mukíply  the  denomi^ 
nator  of  the  third  into  the  root  of  the  cafe.  If 
a  woman  leave  a  grandfather,  her  huíband,  a 
daughter,  her  mother,  and  a  filler  by  the  fame 
father  and  mother,  or  by  the  lame  father  only, 
then  a  fixth  is  beft  for  the  grandfather,  and  the 
root  of  the  cafe  is  raifcd  to  thirteen,  and  the 
fiíler  has  nothing.  Know,  that  ZAID,  the  fon 
pf  THABIT  (on  whom  be  GOD's  grace !)  has 
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**  thren  of  the  whole  blood  and  thc  brethren  by 
"  the  father's  íide  inherit  not  with  the  grand- 
**  father  :**  this  is  alfo  thc  decifion  of  ABU 

HANÍFA  (on  whom  be  GOD's  mercy !)  and 

judgments  are  given  conformably  to  it.    ZAID 

»      

the  fon  of  THABIT,  indeed,  aíTerts,  that  they 
dó  inherit  with  the  grandfather,  and  of  this  opi- 
nión are  both  ABTJ  YUSUF  and  MUHAM- 

MED,  as  well  as  MÁLIC  and  ALSHAFlf, 

According  to  ZAID,  the  fon  of  THÁBIT  (on 
whom  be  GOD's  mercy!)  the  grandfather, 
with  brothers  or  fiílcrs  of  the  whole  bloód  and 
by  the  father*s  íide,  takes  the  beft  in  two  cafes, 
from  thc  mukáfamab,  or  divifion^  and  from  a 
third  of  the  whole  cítate.  The  meaning  of 
tnukáfamab  is,  tbat  the  grandfather  is  placed  in 
the  divifion  as  one  of  the  brethren,  and  the 
brethren  of  the  half  blood  enter  into  the  divi- 
fion with  thofe  of  the  whole  blood,  to  the  pre- 
judice  of  the  grandfather ;  but,  when.  the  grand- 
father has  received  bis  allotment,  then  the  half 
blood  are  removed  from  the  reft,  as  if  difinhé- 
rited,  and  repeive  nothing;  and  the  reíiduc 
«roes  to  the  brethren  of  the  whole  blood :  ex- 
cept  when  among  thofe  of  the  whole  blood 
thcre  is  a  fingle  fifter,  who  receivcs  her  legal 
íhare,  I  mean  the  whole  after  the  grandfather's 
allotngient ;  then,  if  any  thing  rcmaitis,  it  goes 
to  thc  half  blood  ;  if  not,  they  have  nothing ; 
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ánd  this  ís  tht  cafe^  when  a  man  leaves  a  grand- 
fether,  a  íífter  by  the  fame  father  and  mother, 
and  two  íillers  by  the  fame  father  only :  in  t/iit 
cafe  there  remains  to  thofe  fiftcrs  a  tenth  of  the 
cítate,  and  the  correó!  denominator  is  twcntyj 
but,  if  there  be,  in  the  prcccding  cafe,  one  fifter 
by  the  lame  father  only,  nothing  remains  for 
her ;  and  if  one,  entitled  to  a  legal  Iharc,  be 
mixed  with  them,  then,  after  he  has  received 
bis  íhare,  the  grandfather  has  the  beíl  in  three 
arrangements ;  either  the  diviíion,  when  a  wo- 
man  leaves  her  huíband,  a  grandfather,  and  a 
brother ;  or  a  third  of  the  refidue  is  given^  when 
a  man  leaves  a  grandfather,  a  grandmother, 
and  two  brothers,  and  a  fiíler  by  the  fame  fa> 
ther  and  mother.  Or  a  fixth  of  the  whole 
eñatc  is  given,  when  a  man  leaves  a  grandfa- 
ther and  a  grandmother,  a  daughter,  and  two 
brothers  ¡  and,  when  a  third  of  the  relidue  Ís 
better  from  the  grandfather,  and  iHe  refidue 
has  not  a  complete  third,  multíply  the  denomi* 
nator  of  the  third  into  the  root  of  the  cafe.  It 
a  woman  leave  a  grandfather,  her  huíband,  a 
daughter,  her  mother,  and  a  filler  by  the  fame 
Éithcr  and  mother,  or  by  the  fame  father  only, 
then  a  fixth  Ís  beft  for  the  grandfather,  and  the 
rffot  of  the  cafe  is  raífed  to  thlrteen,  and  the 
filler  has  nothing.  Know,  that  ZAID,  the  fon 
pf  THABIT  {on  whom  be  GOD's  grace  !)  has 
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üot  placed  the  Mer  by  the  iatne  fatheif  ztid 
xnothcr,  or  by  the  fame  father,  as  entitled  to  a 
Ihare  with  the  grandfather,  except  in  the  cafe, 
liamed  acdarlyyahi  and  that  is,  the  huíband^  the 
mother,  a  grandfather,  and  a  fifter  by  the  íamc 
father  and  mother,  or  by  the  íame  father  only; 
in  whích  cafe  the  huíband  ought  to  bave  a  moie-* 
ty;  the  mother,  a  third;  the  grandfather,  a 
fixth ;  and  the  íifter,  a  moiety ;  then  the  grand* 
father  annexes  his  íhare  to  that  of  the  fifter, 
and,  a  divifion  is  made  between  them  by  tbe 
rute  *^  a  mak  has  the  portion  of  two  femalcs;** 
and  this  is^  becauíé  the  diviítpn  is  beft  for  the 
grandfather.  The  ibot  is  regularly  fix,  but  is 
increafed  to  nine ;  and  a  oorreél  diftribution  ¡5 

* 

made  by  twenty-feven.  The  caíé  is  called  ac-- 
dariyyah^  becaufe  it  occurred  on  the  deatb  of  ^ 
woman  belonging  to  the  tribe  of  ACDAR.  If, 
inftead  of  the  fifter,  thcre  be  a  brother  or  two 
íifters,  there  is  no  increafe,  ñor  is  that  cafe  an 
Cícdariyyah. 


On  Succejion  to  Fejled  tnterejls. 


If  fome  of  the  íhares  become  vefted  inhc- 
f itances  before  the  diftribution,  dís  if  a  woman 
kave  her  huíband,  a  daughter,  aud  her  mother^ 
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and  the  huíband  dle,  before  thc  eftate  can  be 
diftributed,  leavíng  a  wife  and  both  his  pareiits, 
if  theii  the  daughter  die  leavíng  two  fons,  a 
daughter,  and  a  Wíiífrwa/graudmother,  and  thea 
the  grandmother  die  leaving  her  huíband  and 
two  brothers,  the  principie  in  thís  event  is,  that 
the  cafe  of  the  firíl  deceaícd  he  arrangcd,  and 
that  the  allotment  of  each  heir  be  conjidered  as 
dcUvered  according  to  that  arrangement ;  that, 
hext,  the  cafe  of  the  fecond  deceafed  be  ar- 
rangcd, and  that  a  comparifolí  be  made  betwecn 
what  was  in  his  hands,  or  vejled  in  ¡ntereji^  from 
the  firíl  arrangement,  and  between  the  fecond 
arrangement,  in  three  íituations ;  and  if,  on 
account  of  equallty,  what  is  in  his  hands  from 
the  firft  arrangement  quadrate  with  the  fecond 
arrangement,  then  there  is  no  need  of  multi- 
plication  ;  but,  if  it  be  not  right,  thén  fee  whc- 
ther  there  be  an  agreement  between  the  two, 
and  multiply  the  meafure  of  the  fecond  arrange- 
ment into  the  whole  of  the  firft  arrangement ; 
and,  if  there  be  a  difagreement  between  them, 
then  multiply  the  whole  of  the  fecond  arrange- 
ment into  the  whole  of  the  firft  arrangement,' 
and  the  produfl  tüill  he  the  denominator  of  both 
cafes.  The  allotments  of  the  heirs  of  the  firft 
deceafed  muft  be  multiplied  into  the  fbrmcf 
multiplicand,  X  mean  into  the  fecond  arrange- 
ment or  into  its  meafure ;  and  the  allotments 
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of  thb  heirs  of  the  fecond  deceafed  muft  be 
multiplied  into  the  whole  of  what  was  in  his 
hands,  or  into  its  meafure  ;  and,  if  a  third  or  a 
fourth  die,  put  the  fecond  produét  in  the  place 
of  the  firíl  arrangement,  and  the  third  cafe  in  the 
place  of  the  fecond,  in  working;  ^Wthus  in  the 
cafe  of'dL  fourth  and  a  fifth,  and  fo  on  to  infinity. 


Z=MÍÍ 


On  Dijlant  Kindred. 

A  DiSTANT  kinfman  is  every  relation,  who 
is  neithcr  a  íharer  ñor  a  refiduary.  The  gene- 
rality  of  the  Prophet'%  companions  repeat  a  tra- 
dition  concerning  the  inheritance  of  diftant 
kinfmen ;  and,  according  to  this,  our  mafters 
and  their  followers  (may  GOD  Be  merciful  to 
them  !)  have  decided  ;  but  ZAID,  the  fon  of 
THABIT  (on  whom  be  GOD's  grace!)  fays: 
"  there  is  no  inheritance  for  the  diftant  kin- 
*'  dred,  but  the  property  undifpofed  of  is  placed 
"  in  thé  publick  treafury ;''  and  with  him  agrec 

MÁLIC  and  ALSHAFII,'  on  whom  be  GOD's 
mercy!  Now  thefe  diíVapt  kindred  are  oí  four 
claíTes :  the  firft  claís  is  defcended  from  the 
deceafed;  and  they  are  the  daughter's  child- 
ren,  and  the  children  of  the  fon's  daughters. 
The  fecond  fort  an  they,  from  whom  the  de- 
ceafed defcend ;  and  they  are  the  excluded  grand* 
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fathers  and  the  excluded  grandmothers.  The 
third  fort  are  defcended  from  the  parents,  of 
the  deceafed  ;  and  they  are  the  fifter's  children 
and  the  brother's  daughters,  and  the  fons  of  bro- 
thers  by  the  fatne  mother  only.  The  fourth 
fort  are  defcended  from  the  two  grandfathers 
and  two  grandmothers  of  the  deceafed ;  and 
they  are,  paternal  aunts,  and  úneles  by  the  fame 
mother  only^  and  maternal  úneles  and  aunts. 
Thefe,  and  all  who  are  related  to  the  deceafed 
through  them,  are  among  the  diftant  kindred. 
ABÚ  SULAIMÁN  reports  from  MUHAM- 
MED  the  fon  of  ALH  ASAN,  wh  reportedívozM. 
ABU  HANÍFAH  (on  whom  be  GOD's  mer- 
cy  !)  that  the  fecond  fort  are  the  neareft  of  the 
four  forts,  how  high  foever  they  afcend ;  then 
the  firft,  how  low  foever  they  defcend ;  theii 
the  third,  how  low  foever;  and  laftly,  the  fourth, 
how  diftant  foever  their  degree:  but  ABU  YÚ- 
SUF  and  ALHASAN  the  fon  of  ZIYAD,  re- 
port  from  ABU  HANÍFAH  (on  whom  be  the 
mercy  of  GOD!)  that  the  neareft  of  the  ^sar 
forts  is  the  firft,  then  the  fecond,  then  the  third, 
then  the  fourth,  like  the  order  of  the  refidua- 
ries ;  and  this  is  taken  as  a  rule  for  decifion. 
According  to  both  ABU  rVSÜF  and  MXJ- 
HAMMED,  the  third  fort  has  a  preference 
over  the  maternal  grandfather. 

R  2 


244 


THE  MOHAMMEDAN  LAW 


On  the  Firjl  Clafs. 

The  bcft  entitled  of  them  to  the  fucceílion 

is  the  neareft  of  them  in  degree  to  the  deceafed ; 

as  the  daughter's  daughter,  who  is  preferred  to 

the  daughter  of  the  fon's  daughter ;  and,  if  the 

claimants  are  equal  in  degree,  then  the  child  of 

an  heir  is  preferred  to  the  child  of  a  diftant  re- 

lation ;   as  the  daughter  of  a  fon's  daughter  is 

preferred  to  the  fon  of  a  daughter's  daughter ; 

but,  if  their  degrees  be  equal,  and  there,  be  not 

among  them  the  child  of  an  heir,  or,  if  all  of 

them  be  the  children  of  heirs,  then,  according 

to  ABU  YUSUF  (may  GOD  be  merciful  to 

him  !)    and  ALHASAN,  fon  of  ZIYAD,  the 

perfons  of  the  branches  are  confidered,  and  the 

property   is   diftributed    among   them    equally, 

whcther  the  condition  of  the  roots,  as  male  or 

female,  agrée  or  difagree ;  but  MUHAMMED 

(on  whonx  be  GOD's  mercy !)  confiders  the  pex-» 

fons  of  the  branches,  if  the  fex  of  the  roots 

agree,  in  which  re/pedí  he  concurs  with  the  other 

two  ;  and  he  conñders  the  perfons  of  the  roots, 

if  their  fexes  be  diíFerent,  and  he  gives  to  the 

branches  the  inheritance  of  the  roots,  in  oppo- 

ütion  to  the  two  lawyers.     For  inftance,  whea 

a  man  leaves  a  daughter's  fon,  and  a  daughter's 

daughter,  then^  according  to  ABU  YUSUF  and 

ALHASAN,  the  property  is  diftributed  between 

them,  by  tbe  rule  "  the  male  has  the  portion  of 
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**  two  females,"  their  perfons  being  confidered  ¡ 
and,  according  to  MUHAMMED,  in  the  fame 
raanncr ;  becaufe  the  fexes  of  the  roota  agree : 
and,  if  a  man  leave  the  daughter  of  a  daughter's 
fon,  and  the  fon  of  a  daughter's  daughter,  then, 
according  to  the  íwajirjl  mentioned  lawyers^  the 
property  w  divided'in  thírds  between  the  branches, 
bjr  confidering  the  perfons,  two  thírds  of  it  hemg 
ghen  to  the  mate,  and  one  tbird  to  the  female  \ 
but,  according  to  MUHAMMED  (on  whom  be 
GOD's  mercy !)  the  property  is  divided  between 
the  roots,  I  mean  thofe  in  the  fecond  rank,  in 
thírds,  two  thirds  going  to  the  daughter  of  the 
daughter's  fon,  namely^  the  allotment  of  her  fa- 
ther,  and  one  third  of  ít  to  the  fon  of  the  daugh- 
ter's daughter,  namely^  the  íhare  of  hís  mother. 
Thus,  according  to  MUHAMMED  {to  whom 
GOD  be  merciful!)  when  the  children  of  the 
daughters  are  diíFerent  in  fexy  the  property  ís 
divided  according  to  the  firft  rank  that  differs 
among  the  roots ;  then  the  males  are  arranged 
in  one  clafs,  and  the  females  in  another  claís, 
after  the  díviíiion,  and  what  goes  to  the  males  is 
colIe¿led  and  díftributed  according  to  the  hígheft 
difFerNice  that  occ^ifs  among  their  children,  and, 
in  the  faihe^manner,  what  goes  to  the  females  ¡ 
and  thus  the  operatícm  is  continued  t«  \\i%  end 
9CCording  to  t^ís  fcheme ; 
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Thus  MUHAMMED  (to  whom  GOD  be 
merciful !)  takes  the  fex  from  the  root  at  the 
time  of  the  diftríbution,  and'  the  number  from 
the  branches  ;  as;  if  a  man  leave  two  fons  of  a 
daughter's  daughter's  daughter,  and  a  daughter 
of  a  daughter's  daughter's  fon,  and  two  daugh- 
ters  of  a  daughter's  fon's  daughter,  in  this  form; 

The  Deceafedy 

Daughter 
Daughter 
Son 

Daughter 

In  this  cafe  according  to  ABU  YUSUF  (on 
whom  be  GOD's  mercy!)  the  property  is  di- 
vided  among  the  branches  in  feven  parts,  by  con- 
fidering  their  perfons ;  but,  according  to  MU- 
HAMMED (to  whom  GOD  bé  merciful !)  tlie 
property  is  diftributed  according  to  the  high- 
eft  diíference  of  fex^  I  mean  in  the  fecond  rank, 
in  fevenths,  by  the  number  of  branches  in  the 
roots;  and,  according  to  him,.  four  fevenths  of 
it  go  to  the  daughters  of  the  daughter's  fon's 
ílaughter ;  finge  that  is  the  íhare  of  their  grand- 


Daughter 
Son 

Daughter 
Twp  Daughters 


Daughter 
Daughter 
Daughter 
Two  Sons^ 
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íather,  and  three  fevenths  of  it,  whlch  are  the 
allotment  of  the  two  daughters,  are  divided  be- 
tween  their  two  chüdren,  I  mean  thofe  in  the 
third  rank,  in  moieties ;  one  molety  to  the 
daughter  of  the  daughter's  daughter's  fon,  -whicb 
is  the  íhare  of  her  father,  and  the  other  moiety 
to  the  two  fons  of  the  daughter's  daughter's 
daughter,  being  the  íhare  of  their  mother :  the 
correít  divifor  of  the  property  is,  in  this  cafe, 
twenty-eight.  The  opinión  of  MUHAMMED 
(on  whombe  GOD's  mercy!)  is  the  more  gene- 
rally  received  of  the  two  traditions  from  ABU 
HANIFAH  (to  whom  GOD  be  merciful!)  in 
all  decifions  concerning  the  diftant  kindred  ;  and 
thiswas  the  firñ  opinión  of  ABU  YUSUFj 
then  he  departedyr¡?OT  íV,  and  íaid  that  the  roots 
were  by  no  means  to  be  confidered. 

A  SéSIion. 
OuR  learned  laioyers  (on  whom  be  the  mercy 
of  GOD!)  coníider  the  different  fides  in  fuccef- 
fion ;  except  th^t  ABU  YUSUF  (may  GOD 
be  merciful  to  him  !)  confiders  the  fides  in  the 
perfons  of  the  branches,  ancj  MUHAMMED 
(on  whom  be  GOD's  mercy  !)  confiders  the  fides 
in  the  roots ;  as,  wJien  a  man  leaves  two  daugh- 
ters of  a  daughter's  daughter,  who  are  alfo  the 
two  daughters  of  a  daughter's  fon,  and  the  fon 
of  a  daughter's  daughter,  according  to  this 
fcheme  ; 
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T^he  Deceafed. 
Daughter 

I 

Son ' 


Daughter         Daughter  Daughter 

Daughter  Son — — —Daughter 

I  I 

Son  '  Two  Daughters. 

In  this  cafis  according  to  ABU  YUSUF,  the 
property  is  dhided  among  them  in  thirds,  and 
then  the  deceafed  is  confidered  as  if  he  had  left 
four  daughters  and  a  fon  ;  two  thirds  of  it,  there- 
fore,  go  to  the  two  daughters,  and  one  third  to 
the  fon :  but,  according  to  MUH AMMED  (to 
whom  GOD  be  merciful !)  the  eftate  is  dhided 
among  them  in  twenty-eight  parts,  to  the  two 
daughters  twenty-two  íharcs  (fixteen  in  right  of 
their  fathér  and  fix  íhares  in  right  of  their  mo- 
ther)  and  to  the  fon  fix  íhares  in  right  of  his 
mothcr. 


On  the  Second  Clafs. 

He  among  them,  who  is  preferred  in  the  fue* 
ceffion,  is  the  neareft  of  them  to  the  deceafed,  on 
which  fide  foever  he  ftands ;  and,  in  the  cafe  of 
equality  in  the  degrees  of  proximity,  then  he, 
who  is  related  to  the  deceafed  through  an  heir^ 
is  preferred  by  the  opinión  of  ABU  SUHAIL, 
furnamed  ALFERÁIDI,  of  ABU  FUDAIL 
ALKIIASSÁF,  and  of  ALI,  the  fon  of  ISA! 
ALBASRI  j  but,  no  preference  />  given  to  hiix» 
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according  to  ABU  SULAIMAN  ALJl/RJÁNI, 
and  ABU  ALI  AL  BAIHATHI  ALBUSTI. 
If  their  degrees  be  equal,  and  there  be  none 
among  them,  who  is  related  through  an  heir,  or, 
if  all  of  them  be  related  through  an  heir,  then, 
if  the  fex  of  thofe,  through  whom  they  are  re- 
lated, agree,  and  their  relation  be  on  the  famc 
fide,  the  diftribution  is  according  to  their  per- 
fons,  but  if  the  fex  of  thofe,  to  whom  they  are 
related,  be  different,  the  prÓperty  is  diftributed 
according  to  the  firíl  rank  that  diíFers  in  fex,  3s 
in  the  firft  clals  ;  and,  if  their  relation  differ,  then 
two  thirds  go  to  thofe  on  the  father's  fide,  that 
¿eifig  the  íhare  of  the  father,  and  one  thírd  gees 
to  thofe  on  the  mother's  fide,  that  bemg  the 
íhare  of  the  mother :  then  what  has  been  allol- 
ted  to  each  fet  is  diftributed  among  them,  aa  5f 
their  relation  were  the  fame. ' 


On  tbe  Third  Clafs. 
The  rule  concerning  them  is  the  fame  wítli 
that  concerning  the  íirll  clafs;  Imean,  tliat  he 
i¡  preferred  in  ihe  fucceífion,  who  is  neareft  to 
the  deceafed:  and,  if  they  be  equal  in  relation, 
then  the  child  of  a  rqfiduary  is  preferred  to  the 
child  of  a  more  diftant  kinfman  ;  zs,  tf  a  man 
¡eave  the  daughter  of  a  hrother's  fon,  and  the  fon 
of  a  fifter's  daughter,  both  of  them  hy  the  Jame 
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father  and  mother,  or  by  thefame  father,  or  one 
of  them  by  thefame  father  and  mother,  and  the 
oúitr  hy  t he  f ame  father  only:  in  t bis  cafe  the 
whole  eftate  goes  to  the  dáughter  of  the  brother's 
fon,  becaufe  íhe  is  the  child  of  a  refiduary;  and^ 
if  it  be  by  the  fame  mother  only  y  dijiribution  is 
made  between  them  hy  the  rule,  **  A  male  has 
*'  the  íliare  of  two  females,"  and,  by  the  opinión 
of  ABU  YUSUF  (to  whom  GOD  be  raerciful!) 
in  thirds,  according  to  the  perfons,  but,  by  that 
of  MUHAMMED  (may  GOD  be  merciful  to 
him  !)  in  moieties  according  to  the  roots  ;  and, 
if  they  be  equal  in  proximity,  and  there  be  no 
child  of  a  refiduary  among  them,  or  ifúX  of  them 
be  children  of  refiduaries,  or  if  fome  of  them  be 
children  of  refiduaries,  and  fome  of  them  child- 
ren of  thofe  entitled  to  íhares,  and  their  relation 
diíFer,  then  ABU  YUSUF  (to  whom  GOD  be 
merciful !)  confiders  the  ftrongeft  in  confanguini^ 
ty\  but  MUHAMMED  (may  GOD  be  merci- 
ful to  him  !)   divides  the  property  among  the 
brothcrs  and  fifters  in  moieties,  confidering  as 
weU  the  number  of  the  branches,  as  the  fi,des  in 
the  roots ;  and  what  has  been  allotted  to  each 
fet  i  8  diftributed  among  their  branches,  as  in  the 
firft  clafs :  thus,  if  a  man  leave  the  dáughter  of 
t  he  dáughter  of  a  fifter  by  the  fame  father  and 
motlier,  íhe  is  preferred  to  the  fon  of  the  daugh- 
ter  of  a  brother  by  the  fame  father  oftly^  accord- 
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ing  to  ABU  YUSUF  (to  wTiom  GOD  be  mcr- 
cifiíl!)  by  reafon  of  the  ftrength  of  relation; 
but,  according  to  MUHAMMED  (may  God  be 
merciful  to  hlm !)  the  property  ís  divided  be- 
tween  them  both  in  moletiés  by  confideration  of 
the  roots.  So,  when  a  man  leavea  three  daugh- 
ters  of  diíferent  brothers,  and  three  ibns  and 
three  daughters  of  difFerent  fiñers,  as  in  tbis 
figure ; 

'The  Deceafcd. 

Sifter_Sifter_Sifter— Brother_Brotlier_Brotber 

i ^ _« 

by  the  fame 

^lother— Father— Father— Mother-Father— Father 
and  Mother  and  Mother 


Son  Son  Son  Daughter  Daughter  Daughter 
Daughter  Daughter  Daughter. 
In  this  cafe,  according  to  ABU  YUSUF,  tbe 
property  is  divided  amotig  the  branches  of  the 
whole  blood,  then  among  the  branches  by  the 
fame  father,  thén  among  the  branches  by  the 
fame  mother,  according  to  the  rule^  "  thé  raale 
has  the  allotment  of  two  feíHales,"  in  fourths, 
by  confidering  the  perfons;  but,  according  to 
MUHAMMED  (to  whom  GOD  be  merpi^ 
ful !)  a  third  of  the  eñate  is  divided  equally 
^mong  th?  branches  by  the  fame  mother,  in 
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thirds,  by  confidering  the  equality  of  theír  roots 
in  the  divifion  of  the  parents,  and  the  remainder 
amongthe  branches  of  the  whole  blood  in  moie- 
ties,  by  confidering  in  the  roots  the  number  of 
the  branches ;  onc  half  to  the  daughter  of  the 
brother,  the  portion  of  the  father,  and  the  other 
between  the  children  of  the  fiíler,  the  malc  hav- 
ing  the  allotment  of  two  females,  by  confider- 
ing  the  perfons ;  and  t/je  ejiate  is  corre<ftIy  di- 
vided  by  nine.  If  a  man  leave  three  daughters 
of  diíFerent  brothers*  fons,  in  this  manner : 

Ttbe  Deceafed. 
Daughter Daughter  — •—  Daughtcir 


.-A^ 


of  a  Son  of  a  Brother  by  the  íame 


Father  and  Mother 


Father 


Mother 


all  the  property  goes  to  the  daughter  of  the  fon 
of  the  brother  by  the  fame  father  and  mother, 
by  the  unanimous  opinión  of  the  learned^  fince 
Ihe  is  the  child  of  a  refiduary,  and  hath  alfo  the 
ftrength  of  confanguinity. 


On  the  Fourth  Clafs. 

The  rule  as  to  them  />,  that,  when  there  is 
only  one  of  them,  he  has  a  right  to  the  whole 
property,  fmce  there  is  none  to  obílruCt  hímj 
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and,  when  there  are  feveral,  and  the  fides  of  their 
relation  are  the  fame,  as  paternal  aunts  and  pa- 
ternal úneles  by  the  fame  mother  wtth  tbefather, 
or  maternal  úneles  and  aunts,  then  the  ftronger 
of  them  in'  confanguinity  Is  prefcrred,  by  the" 
general  aíTent ;  I  mean,  they,  who  are  related 
by  father  and  mother,  are  prcferred  to  thofe, 
who  are  related  by  the  father  only^  and  they, 
who  are  related  by  the  father,  are  preferred  to 
thofe,  who  are  related  by  the  mother  only,  whe- 
ther  they  be  males  or  females ;  and,  if  there  be 
malea  and  females,  and  their  relation  be  equal, 
then  the  male  has  the  allotment  of  two  females ; 
as,  if  there  be  a  paternal  únele  and  aunt  both  by 
one  mother,  or  a  maternal  únele  and  aunt,  both 
by  the  fame  father  and  mother,  or  by  the  íame 
father,  or  by  the  fame  mother  only:  and  if  the 
fides  of  iheir  confanguinity  be  diíFerent,  then  no 
regard  isjhoivn  to  the  ñrength  of  relation  j  as,  if 
there  be  a  paternal  aunt  by  the  fame  father  and 
■  mother,  and  a  maternal  aünt  by  the  fame  mo- 
ther, or  la  maternal  aunt  by  the  fame  father  and 
ínother,  and  a  paternal  aunt  by  the  fame  mother 
only,  then  two  thirds  go  to  the  kindred  of  the 
father,  for  they  are  the  father's  allotment,  and 
one  third  to  the  kindred  of  the  mother,  for  that 
is  the  mother*3  allotment ;  then  what  is  allotted 
to  each  fet  is  dívíded  among  them,  as  if  the 
place  of  their  confanguinity  were  the  fame. 
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On  tbeir  C hilaren,  and  t he  Rules  concerning  theníé 


The  rule  as  to  them  is  like  the  rule  concern- 
ing the  firíl  clafs,;  I  mean,  tbat  the  beft  entitled 
of  them  to  the  fucceííion  is  the  neareíl  of  them 
to  the  deceafed  oh  whichever  fide  he  \%  related\ 
and,  if  they  be  equal  in  relation,  and  the  place 
of  their  confanguinity  be  the  fame,  then  he,  who 
has  the  ftrength  of  blood,  is  preferred,  by  the 
general  aífent ;  and,  if  they  be  equal  in  degree 
and  in  blood,  and  the  place  of  their  confangui- 
nity be  the  fame,  then  the  child  of  'a  refiduary 
is  preferred  to  whoever  is  not  fuch  i  as,  ifa  man 
leave  the  daughter  of  a  paternal  únele,  and  the 
fon  of  a  paternal  aunt,  both  of  them  by  the  fame 
father  and  mother,  or  by  the  fame  father,  all  the 
property  goes  to  the  daughter  of  the  paternal 
únele  ;  and,  if  one  of  them  be  by  the  fame  father 
and  mother,  and  the  other  by  the  fame  father 
only,  then  all  the  eftate  goes  to  the  claimant, 
who  has  the  ftrength  of  confanguinity,  accord- 
ing  to  the  clearer  tradition ;  and  tbis  by  analogy. 
to  the  maternal  *  aunt  by  the  fame  father,  for 
though  íhe  be  the  child  of  a  diftant  kinfmán, 
yet  íhe  is  preferred,  by  the  ftrength  of  confan- 
guinity, to  the  maternal  aunt  by  the  fame  mo- 
ther only^  though  íhe  be  the  child  of  an  hcir ; 
fmce  the  weight  which  prevails  by  itfelf,  thk 
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is,  the  ñrength  of  confanguinity,  is  greater  than 
the  weight  fay  another,  which  is  the  defcent  from 
an  heir.  Some  of  them  (the  leamed)  fay,  t6aí 
the  whole  eftate  goes  to  the  daughter  of  the  pa- 
ternal únele  by  the  fame  father,  fince  íhe  is  the 
daughter  of  a  refiduaryj  and,  if  they  be  equal  ira 
degree,  yet  the  place  of  their  relation  differ,  they 
have  no  regard  ¡hown  to  the  ñrength  of  confan- 
guinity, ñor  to  the  defcent  from  a  refiduary, 
according  to  the  clearer  tradition ;  by  analogy 
to  the  paternal  aunt  by  the  fame  father  and  mo- 
ther,  for  though  íhe  have  two  bloods,  and  be 
the  child  of  an  heir  on  both  fides,  and  her  mo- 
ther  be  entitled  to  a  legal  íhare,  yet  fhe  is  not 
preferred  to  the  maternal  aunt  by  the  fame  fa- 
ther ;  but  two  thirds  go  to  whoever  is  related  by 
the  father ;  and  their  regard  is  ftiown  to  the 
ñrength  of  blood  ;  then  to  the  defcent  from  a 
refiduary  j  and  one  thlrd  goes  to  whoever  is  re- 
lated by  the  mother,  and  there  too  regard  is 
Ihovra  to  ñrength  of  confanguinity:  then,  ac- 
cording to  ABU  YU3ÚF  (ma^  GOD  be  mer- 
ciful  to  him  !)  what  belongs  to  each  fet  is  divid- 
ed  among  the  perfons  of  their  branches,  with  at- 
tention  to  the  number  of  fides  in  the  branches ; 
and,  according  to  MUHAMMED  (may  GOD 
be  merciful  to  him  !)  the  property  is  diílributed 
by  the  firft  Une,  that  differs,  with  attention  to 
the  number  of  the  branches  and  of  the  fides  m 
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the  roote,  as  in  the  firft  dais ;  then  this  rule  ís 
applied  to  the  ñdes  of  thc  paternal  úneles  of  his 
parents  and  their  maternal  úneles ;  then  to  their 
children ;  then  to  the  fide  of  the  paternal  un- 
úcs  of  the  parents  of  his  parents,  and  to  their 
maternal  úneles  j  then  to  their  children,  as  in 
the  cafe  of  refiduarie?. 


On  Hermaphrodites. 

To  thé  hermaphrodite,  whofe  fex  is  quite 
doubtful;  is  allotted  the  fmaller  of  two  íhares,  I 
mean  the  worfe  of  two  conditions,  according  to 
ABU  HANITAH  (may  GOD  be  merciful  to 
him  !)  and  his  friends,  and  this  is  the  dodtrine  of 
the  generality  of  the  Prophefs  companions  (may 
GOD  be  gracious  to  them!)  and  conformable 
to  it  are  decifions  given ;  as,  when  a  man  leaves 
a  fon^  and  a  daughter,  and  an  hermaphrodite,  ^ 
then  the  hermaphrodite  has  the  íhare  of  a  daugh- 
ter, fince  that  is  afcertained :  and,  according  to 

ÁÁMIR  ALSHÁBI  (and  this  is  the  opinión  of 

IBNU  ÁBBÁS,  may  GOD  be  gracious  to  them 
both  !)  the  hermaphrodite  has  a  moiety  of  the 
two  íhares  in  the  controverfy;  but  the  two  great 
lawyers  diíFer  in  putting  in  praáice  the  dodtrine 

of  ALSHÁBI :  for  ABU  YÜSUF  fays,  that 
Ü^  fou  has  one  fliare,  and  the  daughter  half  a 
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íhare,  and  the  hermaphrodite  three  fourths  of  a 
fliare,  fince  the  hermaphrodite  would  be  entitled 
to  a  íhare,  if  he  wcre  a  male,  and  to  half  a  íhare, 
ifhe  wereafeinale,  andthiswfettledby  ¿íJ  taking 
half  the  fum  ofthe  twoportions;  or,we  may  fay, 
he  takes  the  moiety  which  is  afcertained,  toge- 
ther  with  half  the  moiety  whích  ís  difputed,  fo 
that  there  come  to  him  three  fourths  of  a  íhare ; 
for  he  (ABU  YÜSUF)  pays  attention  to  the 
legal  íhare  and  to  the  increafe,  and  he  verifies 
t&e  cafe  by  ninc :  or,  we  may  fay,  the  fon  has 
two  íhares,  and  the  daughter  one  íhare,  and  the 
hermaphrodite  a  moiety  of  the  two  allotments, 
and  that  is  a  íhare  and  half  a  íharcí  But  \]U- 
HAMMED  (may  GOD  be  merciful  to  him  !) 
fays,  that  the  hermaphrodite  would  take  two 
fifths-  of  the  eílate,  if  he  were  a  male,  and  a 
íburth  of  the  eílate,  if  he  were  a  female,  and 
that  he  takes  a  moiety  of  the  two  allotments, 
and  that  wUl  ghe  him  one  fifth  and  an  eighth  by 
attention  to  both  fexes  ;  and  the  cafe  Ís  re¿iified 
by  forty;  fince  that  is  the  produíl  of  one  of  the 
numben  in  íhe  two  cafes,  which  is  four,  multi- 
plied  into  the  other,  uhich  Ís  five,  and  that  pfo- 
du¿l  multiplied  by  two  f  which  is  t'.'e  number  of 
the)  cafes  j  and  then  he,  who  takes  any  thing 
by  five,  has  it  multiplied  into  four,  and  he,  who 
takes  any  thing  by  four,  has  it  multiplied  into 
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five;  {o  that  thirteen  íhares  go  to  the  heima- 
phrodite,  and  eighteen  to  the  fon,  and  nine  to 


the  dáughter. 


I«.      I    I    I       X    » 


On  Pregnancy. 

The  longeft  time  of  pregnancy  is  tw^o  yearsy 
according  to  ABU  HANI'FAH  (may  GOD  be 
merciful  to  him  !)  and  his  companions  ;  and  ac- 
cording to  LAITH,  the  fon  of  SAD  ALFAHMÍ 
(may  GOD  be  merciful  to  him  !)  three  years; 

and,  according  to  ALSHAFII  (may  GOD  be 
merciful  to  him  !)  four  years :  but  according  to 
ALZUHRI  (may  GOD  be  merciful  to  him !) 
fevcn  years :  and  the  íhorteft  time  for  it  is  fix 
months.     There  is  referved  for  the  child  in  the 

womb,  according  to  ABU  HANÍFAH  (may 
GOD  be  merciful  to  him  !)  the  portion  of  four 
fons,  or  the  portion  of  four  daughters,  which- 
ever  of  the  two  is  moft ;  and  there  is  given  to 
the  reft  of  the  heirs  the  fmalleft  of  the  portions ; 
btit,  according  to  MUHAMMED  (may  GOD 
be  merciful  to  him !)  there  is  referved  thz  por- 
tion of  three  fons  or  of  three  daughters,  which- 

ever  of  the  two  is  moft :  LAITH,  fon  of  SAD, 
(may  GOD  be  gracious  to  him  !)  reports  this 
opinión  from  him  ;  but,  by  another  reporta  there 
is  referved  úic  portion  of  two  fons;  and  one  of 
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the  twoopinions  is  that  of  ABU  YÜSUF  (may 
GOD  be  merciful  to  hlm  !)  as  HISHÁM  re- 
ports  it  from  hiin ;  but  ALK.HAS  S'A'F  reports 
from  ABU  YÜSUF  (may  GOD  be  merciful  to 
him  !)  that  there  íhould  be  referved  the  íhare  of 
one  fon  or  of  one  daughter  j  and,  accordifig  to 
this,  decifions  are  made;  and  fccurlty  muíl  be 
taken,  according  to  his  opinión.  And,  if  the 
prcgiiancy  was  by  the  deceafed,  and  the  wídow 
produce  a  child  at  the  fuU  time  of  the  longeft 
period  allowed  for  pregnancy,  or  within  it,  and 
the  woman  hath  not  confeíTed  her  having 
broken  her  legal  term  of  abftinence,  that  child 
íhall  inherit,  and  others  may  inherit  from  him  ; 
but,  if  íhe  produce  a  child  after  the  longeft  time 
of  geílation,  he  Hiall  not  inherit,  ñor  íhall  others 
inherit  from  him  ;  and  if  the  pregnancy  was 
from  another  man  than  the  deceafed,  and  íhe, 
the  ■kinfwoman,  produce  a  child  in  fix  months  or 
lefs,  he  íhall  inherit ;  but,  if  íhe  produce  the 
cbild  after  the  leaíl  period  of  geftation,  he  íhall 
not  inherit. 

Now  the  way  of  knowlng  the  life  of  the  child 
at  the  time  of  its  birth,  is,  that  there  be  found 
in  him  that,  by  which  life  is  proved  ;  as  a  voice, 
or  fiieezing,  or  weeping,  or  fmiling,  or  moving 
a  limb;  and,  if  the  fmalleft  part  oí  the  child 
come  out,  aud  he  then  die,  he  íhall  not  iíihc- 
s  2 
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rit;  but  if  the  grcatcr  part  pf  bim  come  out, 
and  then  be  dic,  he  íhall  inherit :  and,  if  he 
come  out  ftraight  (or  with  his  head  Jirjt)  then 
bis  bi'eaft  is  confidered ;  I  mean,  if  hi^  whple 
breaft  .come  out,  be  íhall  inherit ;  but  if  he 
come  out  inverted  (or  with  his  feet  firjt)  then 
his  navel  is  coníidered. 

The  chief  rule  in  arranging  cafes  on  preg- 
nancy  is,  that  the  cafe  be  arranged  by  tvvo  fup- 
pofitions,  I  mean  by  fuppofing,  that  the  child  ín 
the  womb  is  a  male,  and  by  fuppofing,  that  it 
is  a  female :  then,  compare  the  arrangement 
of  both  cafes;  and,  if  the  numbers  agree,  mul- 
tlply  the  meafure  of  one  of  the  two  into  thewhole 
of  the  other;  and,  if  tbey  difagree,  then  multiply 
the  whole  of  one  of  the  two  into  the  wholc  of 
the  other,  and  the  produft  will  be  the  arranger 
of  the  cafe:  then  multiply  the  allotment  of 
him,  who  would  have  fomething  from  the  cafe, 
which  fuppofes  a  male,  into  that  of  the  cafe, 
which  fuppofes  a  female,  or  into  its  meafure; 
and  then  that  of  him,  who  takes  on  the  fuppo- 
íition  of  a  female,  into  the  cafe  of  the  male,  or 
into  its  meafure,  as  we  have  direded  concern- 
ing  the  hermaphrodite ;  then  examine  the  two 
produfts  of  that  multiplication ;   and  whether 
of  the  two  is  the  lefs,  that  íhall  be  given  to 
fuch  an  heir ;  and  the  diíFerence  between  them 
muíV  be  referved  from  the  allotment  of  that 
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heir  ;  and,  wheti  the  child  appears,  íf  he  be  eti- 
titled  to  the  whole  of  what  has  been  referved, 
it  is  well ;  but,  i('  he  be  entitled  to  a  part,  let 
him  take  that  paitt  and  let  the  rcmainder  be 
diftributed  among  the  oíher  heirs,  and  let  there 
be  given  to  each  of  thofe  heirs  what  was  re- 
ferved from  his  allotment :  as,  when  a  man 
has  left  a  daughter  and  both  his  parents,  and  a 
wife  pregnant,  then  the  cafe  i's  re£iijied\iy  twen- 
ty-four  on  the  fuppofitlon,  that  the  child  in  the 
womb  is  a  male,  and  by  twenty-feven  on  the 
fuppofition,  that  it  is  a  female :  now  between 
the  two  nunabers  of  the  arrangement  there  is 
an  agreement  in  a  third  ;  and  when  the  mea- 
fure  of  ene  of  the  two  is  multipHed  into  the 
whole  of  the  other,  the  produ£l  amounts  to  two 
hundred  and  lixteen,  and  by  that  number  is  the 
cafe  verified  ;  and,  on  the  fuppofition  of  its  male 
fex,  the  wife  takes  twenty-feven  Ihares,  and 
each  of  the  two  parents,  thirty-íix ;  but,  on  the 
luppofition  of  its  female  fex,  the  wife  has  twen- 
ty-four,  and  each  of  the  parents,  thirty-two ; 
and  twcnty-four  are  givcn  to  the  wife,  and 
three  ihares  from  her  allotment  are  referved ; 
and  from  the  allotment  of  each  of  the  parents 
are  referved  four  ihares ;  and  thirteen  ihares 
are  given  td  the  daughter ;  fince  the  part  re- 
ferved in  her  right  is  the  allotment  of  four  fons, 
according  to  ABU  HANÍFAH  (may  GOD  be 
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merclful  to  him  !)  and  wheii  the  fons  are  four, 
thcn  her  allotment  is  one  íhare  and  four  ninths 
of  B,  íhare  out  oí  four-and-twenty  multiplied 
into  nine,  and  that  makes  thirteen  íhares ;  and 
this  belongs  to  her,  and  the  refidue  is  referved, 
which  amoimts  to  an  hundred  and  fifteen  íhares, 
If  the  widow  bring  forth  one  daughter  or  more, 
then  all  the  parí  referved  goes  to  the  daughters ; 
and,  if  íhe  bring  forth  one  fon  or  more,  then 
muft  be  given  to  the  widoiv  and  both  parents 
what  was  referved  from  their  íhares  ;  and  vvhat 
remains  muíl  be  divided  among  the  children : 
and,  if  íhe  bring  forth  a  dead  child,  then  muíl 
be  given  to  the  widow  and  both  parents  what 
was  referved  from    their    íhares,   and    to    the 
daughter  a  complete  moiety,  that   is,  ninety- 
five  íhares  more,  and  the  remainder,  which  is 
nine  íhares,  to  the  father,  fince  he  is  the  refi- 
duary. 


H 


fíJi 
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On  a  Loft  Perfon. 

A  LOST  perfon  is  confidered  as  living  in  re^ 
gard  to  his  eílate  :  Ib  that  no  one  can  inherit 
from  him ;  and  his  eílate  is  referved,  until  his 
dcath  can  be  afcertained ;  or  the  term  for  a 
prefumption  ofit  has  paíTed  over :  now  the  tra- 
ditionary  opinions  difFcr  concerning  that  term ; 
for,  by  the  clearer  tradition,  "  when,  not  one 
♦•  of  his  equals  in  age  r?mains,  judgement  may 
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"  be  given  oí  his  dcath  ;"  but  HASAN,  the 
fon  of  ZIYÁD,  reports  from  ÁBUHANÍFAH 
{may  GOD  be  merciful  to  him  !)  that  the  term 
is  an  hu;id;ed  and  twenty  years  from  the  day 
on  which  he  was  born;  and  MUHAMMED 
fays,  an  hucidred  and  ten  years  ¡  and  ABU 
YÚSUF  fays,  an  hundred  and  fivc  ycars ;  and 
fome  of  them,  íAe  learnedy  fay,  ninety  years ; 
and  according  to  that  opinión  are  decifions  made. 
Some  oít^e  karned  in  the  law  fay,  that  the  cítate 
of  a  loft  perfon  muft  be  referved  for  the  final 
regulation  of  the  Imam,  and  the  judgement 
fufpended  as  to  tne  right  of  another  perfon,  Ío 
that  his  Ihare  from  the  eílate  of  his  anceftors 
muít  be  kept,  as  in  the  cafe  of  pregnancy;  and, 
when  the  term  ts  elapfed,  and  judgement  given 
of  his  death,  then  his  eftate  goes  to  his  heirs, 
nvho  are  to  be  found,  according  to  the  judge- 
ment on  his  deceafe ;  and,  what  was  referved 
on  his  account  from  the  eftate  of  his  EÍnceftor, 
is  reftored  to  the  heir  of  his  anceílor,  from 
whofe  eftate  that  ftiare  was  referved  ;  finee  the 
loft  perfon  is  dead  as  to  the  eftate  of  another. 

The  principie  in  arranging  cafes  concerning 
a  loft  perfon  is,  that  the  cafe  be  arranged  ou  a 
fuppofition  of  his  life,  and  then  arranged  on  a 
fuppofition  of  his  death  ;  and  the  reft  of  the 
operation  is  what  we  have  mentioned  in  the 
chafCter  of  pregnancy.  ' 
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On  an  Apojiate. 

When  an  apoílate  from  the  faith  has  died 
naturally,  or  becn  killed,  or  paíTed  into  a  hoftilc 
country,  and  the  Kádi  has  given  judgement  on 
hls  paflage  thither^  then  wfíat  he  had  acquired, 
^t  the  time  of  his  being  a.believer,  goes  to  his 

heirs,  who  are  believers ;  and  what  he  has  gain- 

* 

ed  fince  the  time  of  the  apoftaíy  is  placed  in  the 

publick  treafury,  according  to  ABU  HANI- 
FAH  (may  GOD  be  merciful  to  hin)  !)  but, 

according  to  the  two  lawyers  (ABU  YUSUF 
and  MUHAMMED)  both  the  acquifitions  go 
to  his  believing  heirs ;  and,  according  to  AL- 

SHÁFli  (may  GOD  be  merciful  to  him !)  both 
the  acquifitions  are  placed  in  the  publick  trea^ 
fury;  and  what  he  gained  after  his  arrival  in 
the  hoftile  country,  that  //  confifcated  by  the 
general  confent ;  and  all  the  property  of  a  fe- 
male  apoílate  goes  to  her  heirs,  wbo  are  be-» 
lievers,  without  diverfity  of  opinión  among  our 
mafters,  to  whom  God  be  merciful !  but  an 
apoftate  íhall  not  inherit  from  any  one,  neither 
from  a  believer  ñor  from  an  apoftate  like  him^ 
felf,  and  fo  a  female  apoftate  íhall  not  inherit 
from  any  one ;  except  when  the  people  of  a 
whole  diftrift  become  apoftates  altogether,  fox 
^then  they  inherit  reciprocally, 
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On  a  Capthe. 

The  rule  concerning  a  captivc  is  like  the 
rule  of  other  believers  in  regard  to  ínheritance, 
as  long  as  he  has  not  departed  (rovci  the  faith  ¡ 
but,  if  he  has  departed  from  the  faíth,  then  the 
rule  concerning  him  ts  the  rule  concerning  an 
apórtate  ;  but,  if  his  apoftafy  be  not  known,  por 
his  life  ñor  his  death»  then  the  rule  concerning 
him  is  the  rule  conoerning  a  loíl  períbn. 

On  Perfons  drowned,  or  burnedy  or  overwbelmed 
in  Ruins. 
When  a  company  of  perfons  dje,  and  it  is  not 
known  which  of  tbem  died  firñ,  they  are  coníi- 
dered,  as  if  they  had  died  at  the  fame  momenc ; 
and  the  eftatc  of  each  of  them  goes  to  his  heirs, 
who  are  living ;  aud  fome  of  the  deceafed  fliall 
not  inherit  from  others :  this  is  the  approved 
opinión.  But  ÁLI  and  IBNU  MASÜÚD  fay, 
according  to  one  of  the  traditions  from  them, 
that  fome  of  them  íhall  inherit  from  others, 
except  in  what  each  of  them  has  Ínherite4 
frona  the  companion  of  hís  fate. 
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IN  our  adminiftration  of  juílice  to  Mohamme- 
dans  according  to  their  own  laws,  it  will  be  of 
no  ufe  to  inquire,  what  their  legiflator  meant 
by  declaring,  that  the  law  of  inheritances  conjii- 
tuted  onc  half  of  juridical  knowledge'^ :  if  he  in- 
tended  any  thing  more  than  a  ftrong  aíTertioa 
of  its  importance,  he  probably  had  m  contem- 
plation  the  two  general  modes  of  acquiring  pro- 
perty,  contraéis  2Si^  fuccejfion^  or  the  agreement 
of  parties  and  the  operation  of  law ;  and  this 
explanation  of  the  phraíe,  which  had  occurred 
to  me  on  my  firft  perufal  of  it,  is  alio  fuggefted 

by  Sayyad  SHARIF^    together  with  a  more 

fanciful  interpretation,  which  Máu/avi  KÁsiM 
has  adopted,  that,  ¡ife  and  deaí/j  being  incident 
to  our  probationary  ftate  in  this  world,  and  the 
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law  o£  fucceffion  manifefíly  relating  to  the  áeaJ^ 
it  ís  properly  opporcd  to  all  other  laws,  which 
prefcribe  the  duties  and  afcertain  the  rights  oí 
the  living ;  but  we  merely  take  notice  of  the 
ientence,  that  no  part  of  the  Sirájíyyab  may  be 
unexplained,  and  proceed  to  the  four  aíls, 
which,  on  the  deceale  of  a  Mohammedan,  are 
to  be  fucceífively  performed  by  the  magiftrate, 
or  under  his  authority. 

I.  A  regard  to  pubhc  decency  and  convenl- 
ence,  as  well  as  to  publick  religión  and  health, 
feems  in  all  natíons  to  require,  that  the  bodíes 
of  deceafed  perlons  be  removed  out  of  íight, 
with  all  due  fpeed  and  rolen:)nity,  at  a  modérate 
cxpenfe  to  be  defrayed,  eveii  bcfore  the  pay- 
ment  of  their  juft  debts,  out  of  the  property 
left  by  them,  on  which  no  legal  claim,  from 
hypothecation  or  otherwife,  had  previoufiy  at- 
tached  :  but  the  MuJ'elman  lawyers,  who  admit, 
that  the  funeral  charges  muft  in  the  firft  place 
be  defrayed,  aflign  a  very  whimfical  reafon  for 
fuch  a  priority  ;  becaufty  they  íay,  the  ivinding- 
Jheet  and  other  clothes  of  the  dead  are  analogous  ío 
fuitable  apparel  iDorn  by  the  living^  and  confc- 
quently  Jhould  not  be  Hable  to  the.  claims  of  a  cre~ 
ditor.  Tlie  legal  expenfes  of  burying  a  Mobam- 
medan  are  very  modérate,  both  in  the  number 
and  valué  of  the  clothes,  in  which  the  deceafed 
is  to  be  wrapped  :  as  more  than  /¿ríf  picoes  of 
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cloth  for  a  man,  or  than^-u^  pieces  for  a  wo- 
man,  would  be  held  a  prodigal  fuperfluity,  and 
lefs  than  thofe,  a  niggardly  deficiency,  of  ex- 
penfc,  fo,  if  the  funeral  clothes  of  Amru  or 
HiNDA  were  dearer  than  the  vefture  uluálly 
worn  by  them,  when  alive,  it  would  be  a  cul- 
pable excefs ;  and  if  cheaper,  a  blameable  de- 
fedl ;  but,  if  in  faól  they  had  been  ufed  to 
I  wcar  one  fort  of  apparel  on  folemn  feftivals, 

I  another  in  vifiting  their  friends,  and  a  third, 

i  in  their  own  houfes,  the  valué  of  their  vifiting 

drefs  muft  regúlate  that*  of  their  burial,  and 
cither  extreme  would  be  too  prodigal  or  too 
parfimonious.  Should  their  debts,  indeed,  cover 
the  whole  of  their  property,  the  lega/ txpenfe 
of  the  funeral  muft  be  reduced  to  the  fufficient 
cxpcnfe,  as  it  is  called ;  that  is,  to  two  pieces 
of  cloth  for  Amru  and  to  three  for  Hinda  :  the 
nanbes,  dimenfions,  ánd  ufes  of  all  the  cloths 
iifcd  in  funerals,  both  for  men  and  for  women, 

are  enumerated  in  Perfian  by  Máulavt  Kasim; 
but  it  would  be  ufelefs  to  mention  them ;  and 
it  fcems  only  neccflary  to  add  on  this  arti- 
cle,  that  if  deceafed  perfons  leave  no  property 
whatever,  or  none  without  a  fpecial  lien  on  it, 
the  funeral  cxpenícs  muft  be  paid  by  fuch  of 
their  rclations,  as  would  havc  been  compellable 
by  law  to  maintain  them,  when  living;  and,  if 
thcre  be  no  fuch  relations,  by  the  publick  trea» 
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fury,  in  which  there  ¡s  always  aii  ampie  fund 
ariíing  from  forfeitures  and  efcheats. 

'II.  After  the  burial,  all  the  juft  debts  of  the 
deceaíed  muft  be  paid  out  of    his  remaining 
aíTets,  as  far  as  they  extend ;  and,  if  there  be 
many  creditors,  they  muft  be  fatisfibd  in  equal 
proportion,  except  that  a  debt  of  health^  to  uíe 
the  Arabian  phrafe,  muft  be  difcharged  beforc 
a  debt  of  Jicknefs;  that  is,  a^  debt  contraSíed  or 
acknowledgedy  while  the  party  was  oPfound  un- 
derftanding  and  body,  is  preferred,  when  legally 
proved,  to  one  acknowledged  in  ficknefs,  but  of 
which  no  other  evidence  is  produced.     A  rc- 
ligious  vow,  or  promife  of  a  charitable  dona- 
tion,  as  an  atonement  for  fin,  conftitutes  a  debt 
in  confcience  only;  and  the  fum  thus  promifed 
muft  be  paid  out  of  a  third  part  of  the  aílets, 
after  the  legal  creditors  have  been  íatisfied,  pro- 
vided  that  it  was  bequeathed  by  wiU ;  but,  if 
no  will  was  made,  the  temporal  eftate  íhall  not 
be  char2;ed  with  a  mere  debt  of  religión. 

III.  The  legacies  of  a'  Mufelmariy  to  the  pre- 
judice  of  his  heirs,  muft  not  exceed  a  tkird 
part  of  the  property  left  by  him,  aad  remain- 
ing after  the  diicharge  of  his  debts :  over  a 
third  of  fuch  refidue  he  has  abfolute  power ;  and 
his  legatee  íliall  receive  it  immediately,  whe- 
thcr  a  fpecifick  thing  or  certain  fum  of  money, 
or  only  a  fradtional  part  of  his  eftate,  was  be- 
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queathed.  This  is  the  opinión  of  Sharif; 
though  a  diftin¿tion,  which  the  text  by  no 
means  implies,  has  been  taken  between  a  deier-- 
mínate  znd  an  indeterminate  legacy^ 

IV.  We  come  now  to  the  diftribution  o£  his 
cítate,  remaining  after  the  payment  of  debts 
and  legacies,  among  his  ¿eirs  (for  fo  we  máy 
cali  them,  although  rea/  and  perfonal  property 
are  undiftinguijíhed  in  the  laws  of  the  Arabs) 
according  to  certain  rules  derived  from  three 
fources,  the  Korán^  the  genuine  fyftem  of  oral 
traditions  from  the  legiflator,  and  thofe  opinions 
in  which  the  leanied  and  orthodox  have  gene- 
rally  concurred  * :  the  order,  and  proportions,  in 
which  the  property  of  AMRU  or  HINDA 
muíl  be  diftributed,  conftitute  the  principal 
fubjeft  of  the  work,  which  we  have  under- 
taken  to  explain. 

1.  The  firft  c^fs  oí  heirs  are  they,  who  may 
be  called^^/r^rji  becaufe  a  certain  ^¿zr^  of  the 
eftate  is  exprefsly  allotted  to  each  of  them  in 
the  Koran,  and  particularly  in  the  fourth  chap- 
ter  of  it. 

2.  Next  come  they,  who  may  be  diftin- 
güiíhed  by  the  ñame  of  rejiduaries^  becaufe  they 
take  the  rejidue  after  the  piares  have  been  duly 
diftributed ;  and  they  are  of  two  forts,  refidu- 
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aries  by  confanguiniiy  and  refiduaries  íot  ffectal 
caufe^  the  former  oí  whom  are  preferred  in  the 
order  of  fucceffion ;  the  latter  are  the  mafters 
or  miftreffes  of  enfranchifed  flaves,  or  their 
male  refiduary  heirs.  If  no  Jharers  be  Uving, 
the  rejiduaries  take  the  wholej  but,  íf  there  be 
Áiarers  hy  confangu'mity  and  no  refiduaries,  a" 
farther  portion  of  the  inherltance  reverts  to 
them,  though  never  to  the  widower  or  to  the 
widow,  while  any  heirs  by  blood  are  alive. 

3.  On  failure  of  the  two  preccding  claíTes, 
the  diílribution  is  made  among  thofe  next  of 
kÍTiy    who  are    neither  Jharers  ñor  rejiduaries: 

-  they  may  be  called  the  dijíant  kindred. 

4.  Should  none  of  the  diftant  kindred  be 
living  and  capable  of  inheriting,  the  eftate  goes 
(unlels  there  be  a  widow  or  a  widower,  who 
is  firft  entitled  to  a  jijare)  to  him,  who  may  be 
called  ihefuccejor  by  contraB ;  and  of  that  fuc- 
ceffion it  is  neceffary  to  give  an  example;  if 
Amrü,  a  man  of  an  unknown  defcent,  fay  to 
Zatd,  *'  Thou  art  my  kinfman,  and  lhal^be 
**  my  fuccelTor  after  my  death,  payingfor  mezny 
"  fine  and  ranfom,  to  which  I  may  become 
"  Hable,"  and  Zaid  acccpt  the  condition,  it  is 
a  valid  contraét  by  the  Arabian  law  j  and,  if 
Zaid  alfo  be  a  man  whofe  defcent  is  unknown, 
and  make  the  fame  propofal  to  Amru,  who 
likewife  accepts  it,  the  contraét  is  mutual  and 
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fimilar,  and  they  2xt  fuccejfors  by  contradi  reci- 
procally. 

5»  If  no  fuch  agrcement  had  been  made,  but  if 
Amrü  in  his  X^ÍQ  time  had  acknowledgedZAiD, 
a  man  of  an  unknown  pedigree,  to  be  his  bro- 
ther  or  his  uncle^  that  is,  to  be  related  to  him 
by  hisfather  ox  by  his  grandfather,  though  in 
truth  he  had  no  fuch  relation,  and  the  bare  ac- 
knowledgment  of  Amru  cannot  be  admitted  as 
a  proof  of  it,  yet,  if  Amrü  die  without  retraót- 
ing  his  declaration,  Zaid  is  callad  the  acknow- 
iedg^d  kinfman  by  a  common  ancejlor^  and  ftands 
in  the  Jifth  clafs  »of  fucceíTors,  but  takes  the 
cftate  before  the  general  divifee. 

6.  Laft  of  all  comes  the  perfon,  to  whom  the 
deceafed  had  left  the  wholc  of  his  property  by 
a  will  duly  made  and  pro  ved;  for,  though  the  law 
fecures  to  his  heirs  of  the  five  preceding  claíles 
tWQ  tbirds  of  his  eftate,  yet  it  fo  far  refpedls  his 
dominión^  while  he  lived,  over  his  own  property^ 
and  his  njoill  as  to  the  diípofal  of  it  after  his  de- 
ceafe,  that  it  will  rather  give  eíFeót  to  an  inten- 
tion  not  ftridly  conformable  to  law  (for  the 
Koran  feems  to  allow  pious  bequejis  only),  than 
fuíFer  his  eftate  to  efcheat ;  which  mull  be  the 
confequcnce  of  his  dying  without  a  reprefent- 
ative.  All  fuch  efcheats  to  the  fovcrcign  go 
towards  a  fund  for  charitable  ufes  i  and  accord- 

ing  to  the  fyftcm  of  Zaid^  the  fon  of  Tha- 
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BIT,  which  has  been  Oíatúy  expkined  ín  a 
Ibrmer  publication,  that  fund,  if  it  be  regularly 
eJiabUJhedy  is  cntitlcd  to  the  whole  eftate  on 
failure  of  reíiduary  heirs,  without  any  return  to 
the  íharers,  and  to  the  entire  exclufion  of  the 
four  laft  clafles ;  but  this  doftrine  feems  quite 
exploded. 

Before  we  proceed  to  the  law  qÍ  Jbaresj  it 
is  proper  to  take  notice  of  the  four  inipedi- 
ments  tofucceffionj  which  are  flavery,  homí- 
cide,  düFerence  of  religión,  and  difFerence  of 
country,  ox  of  allegiance ; .  the  laft;of  which 
difabilities  relates  only  to  fuch  as  are  not  Ma-_ 
felmans.  -  ,.-.':.'.> 

1.  Slavery,  by  the  Mohammedan  law,  íseithtfr 
perfe^  ^ñó..ahp¡¡uíe,  aswhen.the  flave  and  all, 
that  he  can  poífcfs,  are  wholly  at  the  difpofal 
of  his  mafter,  or  mperfe6Í  and  prhiUged^  as 
whcn  the  mafter  has  promifed  the  flave  his 
freedom  on  his  paying  a  certain  fum  of  móney 
by  eafy  inílalments,  or,  without  any  payment, 
after  the  death  of  the  mafter:  a'female  flave, 
who  has  borne  a  child  to  her  mafter,  is  alfo 
Prvüileged ;  but  in  both  forts  of  flavery,  as  long 
as  it  continúes,  the  flave  can  acquire  no  pro- 
-perty,  and  confequently  cannot  infaerit.  The 
jírahian  cuftom  of  allowing  a  flave  to  cultivatc 
a  piéce  of  land,  or  fet  up  a  trade,  on  his  own 
account,  fo  that  he  may  work  out  his  manu- 
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miffioa  hf  ;pr.ivleinee  and  induñiy,  suid  hy  de«* 
grecs  pay  the  price  of  bis  frcedom,  may  fug- 
geíl  an  excellci>t  mode  of  enfranchiíing  tfafe 
bkck  ílav^  m  our  plantatíons»  with  great  ad- 
yantage  to  oujr  coi^ntty  and  without  loís  to  their 
proprietors. 

2.  Homicidc  ¡s  eithcr.  w¡t&  malice  prepenfe 
and  puniíhable  wifh  death^  or  without  proof  of 
malice^  and  expiable  by  redjceming  a  Mujelman 
llave^  .or  by  /afting  t wo  entíFC  months,  and  hf 
paying  the  price  of  blood ;  or,  thirdly,  ít  is  ac^ 
cidentaly  for  which  an  expiation  is  néceflary« 
Maiictous  homicidio  or  murder  (for,  by  the  beft 
opinions»  the  Arabian  law  on  thís  head  nearly 
Tcfembles  our  own)  is  cormnitted)  when  a  hu- 
man cre^ure  is  unjuftly  kiüed  with  a  weapon» 
or  any  dangerous  inftrument  likely  to  occafíon 
death,  as  with  a  íharp  ílick  or  a  large  ílone, 
or  with  fire^  which  has  the  effeSi^  fays 
Ka'sim,  of  the  moJl  dangerous  inftrumeni^  and, 
by  parity  of  reafon,  vriúipoifon  or  by  drowning^ 
but  thofe  twD  modes  of  killing  are  not  ípeciñed 
by  him;  and  therc  is  a  ftrange  diverfity  of 
opinión  conccrning  them :  killing  mthout  protf 
íf  malice  is,  when  death  enfues  from  a  beating 
cr  blow  with  a  ñight  wand,  a  thin  whip,  or  a 
fmall  pebble^  or  with  any  thing  not  ordinarily 
dangerous:  dccidental  death  is,  when  it  wá^s 
neither  defígned  ñor  could  hav»  beea  prevented 
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by  ordinary  care,  as  if  Amru  were  to  íhoot  an 
aiTOW  at  a  wild  beaft,  and  the  arrow  bjr  acci- 
dent  were  to  kill  Zaid,  or  if  Mazin  were  to 
faiX  from  his  terracc  upon  Zuhair  and  kill 
him  by  his  fell  j  in  which  cafes  the  ílayer 
would  not  be  pennitted  to  inherit  Jrom  thejlairt* 
If,  however,  a  man  were  to  dig  a  pit,  or  fix 
a  large  llone,  on  the  6eld  of  another,  and  the 
owner  of  the  field  were  to  be  killed  by  falling 
at  night  into  the  pit,  or  ninning  againft  the 
ftone,  the  doer  of  the  illegal  afl,  which  was 
tfie  prímary  occafion  (but  not  the  caufe)  of  the 
death,  muft  pay  the  price  of  blood,  but  would 
not,  it  íeenns,  be  difabled  from  fuccceding  to 
the  property  of  the  deceaíed,  whom  he  could 
not  in  ftriftnefs  be  faid  to  have  killed. 

3.  An  unbeliever  íhall  never  be  heir  to  a  be- 
liever,  ñor  c^nverfely ;  but  infidel  fubjects  may 
inherit  from  infidel?. 

4.  The  difference  between  two  flates  or 
countries  confifts  in  the  difference  tif  fove- 
rcigns,  by  whom  proteftión  is  given  to  their 
refpedivc  fubjeíts,  and  to  whom  alíegiance  is 
refpeftively  due  from  them ;  this  difference  is 
particularly  marked  between  a  country  govern- 
cd  by  a  Mobammedan  power  and  a  country  ruled 
by  a  prince  of  <my  otber  religión ;  for  tliey  are 
always,  virtually  at  leaft,  in  a  ftate  of  warfare, 
the  firft  beíng  call^^  by  lawycrs  tbefeat  ofpease. 
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and  the  fecond,  the  feat  of  hoftility.  A  dlffer- 
ence  of  country,  therefore,  which  exeludes 
from  the  right  óf  inheriting,  is  either  aStiial 
and  unqualified^  as  whcn  an  alien  enemy  reíides 
in  the  feat  of  hoftility ^  or  when  an  alien  has . 
chofen  his  domicil  in  Úit  feat  of  peace^  and  pays 
the  tribute  exadled  from  infidels,  in  which  cafe 
the  tributary  íhall  not  be  heir  to  the  alien  enemy 
dying  abroadj  ñor  converfely,  becaufe  each  of 
them  owed  a  feparate  allegiance ;  or  the  differ- 
ence  is  qualified^y  as  when  z,  fugitive  enemy 
feeks  quarter,  and  obtains  a  temporary  refi- 
dence  in  the  feat  of  peace^  or  when  two  alien 
enemies  are  fugitives  from  two  diíFerent  hoftile 
countries :  now,  although  the  íributpry  and  the 
fugitive  adlually  live  in  the  fame  kingdom,  yet, 
íince  the  fugitive  continúes  a  fu^bjcdt  of  the 
hoftile  pówer,  he  remains,  as  it  ^ere,  under  a 
different  government,  and  there  is  no  mutual 
right  of  fucceífion  bctween  him  and  the  tri- 
butary; ñor,  by  fimilarity  of  reafon,  between 
two  fugitivesy  who  leave  two  diftind  hoftile 
governments,  and  obtain  quarter  for  a  time  in 
the  land  of  believers,  but  without  any  intention 
of  making  it  their  conftant  abode. 

Ip  none  of  theíc  four  incapacities  preclude  the 
heirs  of  Amrü  from  the  legal  fucceflion  to  his 
eftate»  which  we  will  fuppofe  already  f©ld  and 

*  Psige2i5. 
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reduced  to  money  of  one  denomiriation,  the 
magiftrate,  or  his  officer,  muft  proceed  to  the 
diftribution  of  the  ftiares\  and,  as  they  are  a 
moiety,  &fourtb,  an  eigbth^  two  tbirds,  one  tbird, 
and  z  Jixtby  of  the  aggregate  fum,  itwjll  be 
convenient  at  firíl  to  coníider  that  fum  as  con- 
íifting  of  tweníy-four  equal  parts,  fo  that  the 
íharcs  will  be,  in  whole  numbers,  tmoelvetjix^ 
ibree,  Jixteen,  eígbty  and  Jbur. 
.  The  Jbarers  are  invehe  perfons,  Jhur  males 
and  eígbt  fcmales  j  but,  before  we  fpecify  their 
refpe¿live  allotments,'  it  is  neceíTary  to  premife 
that  a  grandfather  and  a  grandmotber,  according 
to  the  Arabian  idiom,  fignify  a  male^  and  a 
female^  ancejior  in  any  degree ;  that  a  truc  grand- 
father  is  he,  between  whom  and  the  deceafed 
no  female  aiiceftor  intervened ;  that  a  falfe 
grandfathcr  is^  where  the  paternal  line  of  afcent 
was  broken  by  the  intervention  of  a  female ; 
and  that  a  grandmother  alfo  is  called  irue,  when 
no  falfe  grandfatber  intervened  between  her  and 
the  deceafed :  in  íhort,  the  only  true  line  of  an- 
cejiryy  according  to  the  Arabs^  is  an  uninter- 
rupted  fucccffion  of  paternal  forefathers.  The 
male  fliarers  then  are  \S\cfathery  the  truegrand- 
father^  the  brotber  by  tbefamc  mother  only,  and 
the  widower:  the  females  are  the  imdow,  the 
áaugbtery  Úie  female  ijfue  oftbefony  the  Jijlerof 
tbe  wbole  bloody  ihefjfer  by  tbe  fame  father  only. 
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Úí^Jijler  by  tbe  fama  mother  only,  the  motber 
Jlerfelf,  and  the  truc  grandmother. 

Wc  begin  with  XÍat  males  in  the  ordcr  of  the 
íhares  before  cnumerated;  and,  i.  The  father 
of  Amrü  or  HiNDA  takes*  z^xth  abfolutely, 
though  2ifon  of  the  deceafed  be  living,  or  any 
male  dcfcendánt,  who  claims  whoUy  through 
malcis ;  but,  if  there  be  no  fuch  male  defcend- 
ant,  he  becomcs  a  refiduary  beir ;  and,  if  there 
be  only  a  daughter  of  the  deceafed,  or  ^female 
defcendant  from  the  fon,  he  firft  has  his  legal 
íharc,  or  zjixthy  and,  when  her  íhare  alfo  has 
bcen  allotted,  he  claims  the  refidue.     a.  The 
true  grandfather  is  excluded  from  any  íhare  by 
the  living   father,    through   nvbom  alone    the 
grandfather  bore  a  relatiori  to  the  deceafed  j 
and,  although  a  íimilar  reafon  might  afterwards 
be  applied  to  the  mother,  and  opérate  to  the 
exclufion  of  her  children,  yet  the  father  has 
the  additional  ílrength  of  a  double  title,  both 
as  zjharer  and  a  refiduary :  but,  if  the  father 
alfo  be  dead,  bis  father,  or  true  paternal  anceí^ 
tor,  has  exaftly  the  fame  intereft,  except  in  four 
cafes,  which  will  be  prefently  mentioned.     3. 
A   fingle   half-brother,    by  the   fame  mother 
only,  takes  zjtxtb^  and  two  or  more  fuch  half- 
brothcrs,  a  tbird*^  provided  that  the  deceafed 
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left  neither  chíldren,  ñor  male  iflirc  of  a  Ion, 
ñor  a  father,  ñor  a  true  grandfathei;  >  by  any  of 
whom  the  brothers  by  the  fame  mother  are  ex- 
cluded ;  and  this  article  brii>gs  us  neceíTarily  to 
ene  clafs  oífemale  íharers ;  for,  in  this  injtance^ 
tiiere  is  no  diftin£tion  of  fex;  both  brothers 
andfijiers  by  the  fame  mother  only  having  an 
equal  right  and  an  equal  íhare  ¡n  the  diftribu- 
tion.  4.  A  moiety  of  Hikda'^s  eílate,  if  íhe 
die  without  children,  or  the  iíTue  of  a  decdafed 
fon,  goes  to  her  widower  Amrü,  who,  if  íhe 
leavc  fuch  ilTue,  has  no  more  ihzn  2ifourtb. 

As  examples  of  the  father'^s  ríghts,  let  us 
íuppofe  Amrü  to  have  died  worth  two  thou- 
fand  four  hundred  pieces  of  gold,  Icaving  his 
father  Zaid^  and  either  a  fon  or  a  íbn's  fon, 
Om  AR :  in  this  cafe  thtfoür  hundred  pieces  are 
the  flxare  of  Zaid,  and  Omar  takes  the  re-t 
maining  two  thoufand;  büt,  if  Amrü  'leave 
only  his  father  Zaid  and  either  a  danghter,  or 
fon's  daughter,  Laila,  the  father  is  firft  entitled 
to  ihcfour  hundred  pieces,  or  Jixtb  part ;  and, 
after  Laila  has  received  twelve  hundred,  or  a 
moiety  of  the  eftate  (which,  as  wé  íhatt  fee,  is 
htv  Jhare  in  this  cafe),  he  takes,  as  rejiduary^ 
the  ^ght  hundred  pieces,  which  remains;  fo 
that  the  property  of  Amrü  is  equally  divided 
bétween  them.     Shoüld  no  relation  be  left  but 

Zaid.  the  father,  and  Lebid  the  brother,  of  the 
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deceafed,  Lebid  ís  excluded;  and  the  whole 
eftate  goes  to  Zaid.     If,  in  the  three  preced- 

ing  cafes,  the  paternal  grandfather  Salim  had 
been  left  inftead  of  Zaid,  hís  rights  would 
have  been  precifely  the  fame;   and  the  only 

diíFerence  between  Zaid  and  Salim  will  ap- 
pear  from  the  four  folio wing  examples.  i. 
The  paternal  grandmother  would  be  excluded 
by  Zaid  her  fon,  but  not  by  his  father,  her 

huíband,  Salim.  2.  If  Amrü  or  Hinda 
leave  a  father  Zaid,  a  mother  Solma,  and  a 

widow  Zaineb,  or  widower  Hareth,  the 
mother  takes  a  third  part  of  what  remains  after 

Zaine.b  or  Hareth  has  received   the  legal 

íhare;  but,  if  Salim  be  fubftituted  for  Zaid, 
íhe  would  have  a  right  to  a  third  of  the  wAole 
affetSy  according  to  the  prevailing  opinión,  al- 

though  A  BU  YusuF  thought  her  entitled,  even 
in  that  cafe,  to  no  more  than  a  third  of  the  re^ 
mainder.  3.  The  brothers  of  the  whole  blood, 
and  thofe  by  the  fame  father  only,  are  excluded 
from  the  inheritance  by. Zaid  the  father,  but' 
not  by  the  grandfather  Salim,  as  the  beft  law- 
yers  agree,  diflenting  on  this  point  from  their 

mafter  Abu  Hanifah.     4*  If  Amru  had  ma- 

numitted  his  flave  Yasmin,  and  died,  leaving 
his  father  Zaid  and  a  fon  O  mar,  ^.Jixth  part 
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of  the  right  of  fucceffion  to  Ya'smIn  would 
havc  vefted,  according  to  Ab'ü  Yü'süf,  in 
Zaid,  but,  if  the  paternal  grandfather  Sa'lim 
had  been  left  iuftead  of  the  father,  the  whole 
intereft  would  have  vefted  in  the  fon:  in  this 
cafe  that  illuftrious  lawyer  ultimately  diffented 
from  his  mafter  and  from  his  fellow-ftudent 
MuHAMMED,  who  were  both  very  juftly  of 
opinión,  that,  whether  Zaid  or  Sa'lim  were 
alive  on  the  death  of  the  manumittor,  the 
whole  right  of  fucceílion  to  the  mauumittee 
vefted  in  Omar. 

Let  US  proceed  to  the  íhares  of  the  Jemcdes; 
and  !•  If  Amru  die  without  children,  and 
without  any  iíTue  of  a  deceafed  fon,  his  widow 
HiNDA  muft  receive  aJburtJb  of  his  alíets;  Jbut 
her  íhare  is  an  eighth  only  *,  if  any  fuch  ifluc 
be  living:  íhould  he  leave  moré  widows  thaa 
one,  they  take  equal  parts  of  fuch  fourtb  or 
€igbth\  fo  that  the  legal  íhare  of  the  widower 
is  always  in  a  double  ratio  to  that  of  the  widow 
or  widows:  as,  if  Hinda  die  worth  twenty- 
four  thoufand  zecchins,  her  furviving  huíband 
Amru  muft  be  entitled  either  to'twehe  ov  to 
Jix  thoufand;  and  if  Amru  die  with  the  fame 
cftate,  his  widow  Hinda  muft  have  either^Ar 
or  three  thoufand  for  her  fole  íhare;  or,  if 
Zaineb  and  Abla  had  alfo  been  legally  mar- 
ried.to  Amru,  the  three  widows  muft  receive 

*'Page217. 
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either  fioo  úr  one  thoufand  zecchíns  eách^  as 
the  cafe  may  háppen,    %  One  daughUr  takes  a 
moiety,  and  two  or  more  daughters  have  tnoo 
thirds^  oí  their  father's  eftate ;  but,  if  tbc  deceafed 
Icft  a  fon,  the  rule,  expreflcd  in  the  Koran,  is 
this;  **  to  one  male  give  the  portion  of  two 
^*  females;"  and  the  daughtérs  in  that  cafe  aro 
not  properly  Jbarers^  but  refiduary  beirs  with 
the  fon,   their   part  of  the  inheritance  being 
always  in  a  fubduple  ratio  to  his  part,     Thus, 
if  Amrü  die  worth  twetkty^four  thoufand  pieces; 
ofgold,  his  only  child  FatiMa  takes  twelvc 
thoufand  as  her  Jhare ;  but,  if  íhe  have  threc 
£fter8,  AzzA,  Latí  f a,  and  ZvbAida,  two 
thirds  of  the  aflets,  or  Jixtem  thoufand  pieces, 
are  équally  divided  between  the  four  gir]s¿  and 
if  there  be  a  fon  OmaIi,  he  muft  receive,  in 
the  firft  cafe,  Jixteen  thoufand^  while  Fa'tima 
has  etght\  and,  in  the  fecond,  eight  thoufand, 
while  íhe  and  her  fiílcrs  take  each  four  thou-» 
fand,  picces.     3.  If  Omar  had  díed  before  his 
father,  leaving  female  iíTue,  and  his  father  had 
then  died  without  any  daughter  of  his  own,  the 
daughters  of  Omar  would  have  had  precifely 
the  fame  íhares,  to  which  thofe  of  Amrv  him« 
fclf  would  have  becn  entitled ;  but,  had  Fa'ti- 
jv^4  been  living,  íhe  would  have  taken  halfúít 
eflate,  or  twehe  thoufand  pieces  of  gold,  and  a 
Jixth  only,  ovfour  thoufand,  the  complement  of 
two  thirds  or  Jixteen  thoufand,  would  have 
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been  equally  diftributed  among  her  nleces^ 
Had  F A  TIMA  and  Azza  been  at  that  time 
alive,  thcy  would  have  taken  thcir  legal  íhare» 
to  the  exclufion  of  their  brother's  female  iíTuc, 
isnlefs  tbe  right  of  that  iíTue  had  been  fuílained 
by  a  mole  m  an  eqaal^  or  a  lower  degree,  who 
would  have  made  them  refiduartesy  **  the  male 
*.*  taking,  by  the  rule,  the  portion  of  females;" 
but  a  male  ¡n  a  higber  degree  would  not  have 
glven  them  that  advantage;  and,  if  Omau 
himfelf  hadfurvived,  bis  daughters  would  have 
been  whoUy  excluded.  The  Jix  cafes,  therc- 
fore,  or  difFerent  íituations,  of  the  female  iffue 
of  Omar  may  be  thus  recapitulated :  í.  A 
íingle  female  talces  a  moiety.  2.  Two  or  more 
have  two  tbirds.  3.  A  male  in  the  fame,  or  a 
lower,  degree  than  themíélves,  givcs  them  a 
refiduary  right  in  a  fubduple  ratio  to  bis  own. 
4.  With  a  daughter  of  Amru,  who  is  entitled 
to  halfj  they  would  have  only  a^4^///,  to  make 
up  the  regular  ihare  of  the  female  iffue.  ¡. 
Thcy  are  excluded,  if  Amrü.  left  more  daugh* 
ters  than  one»  but  no  male  iffue  in  any  equal, 
or  a /owerj  degree.  6.  A  fon  alfo  of  Amrü  whoUy 
exeludes  them.  In  the  thrce  firft  cafes»  their  le- 
gal claims  correípond  with  thofe  of  daughters: 
but  in  the  three  laft  their  rights  are  weaker,  be- 
caufe  they  are  in  a«^remoter  deigree  from.the 
deceafcd. 
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The  pedigrec  cxhibited  in  the  text*  is  called 
by  the  Arabs  the  tajhblb,  becaufe,  in  thcir 
opinión,  it  íharpens  the  underftanding,  and 
gsiptivates  the  fancy  as  much  as  the  compojition 
of  an  elegant  love^poem^  which  the  word  li- 
terally  fignifies ;  but,  without  adopting  ib  wild 
a  metaphor,  we  may  truly  fay,  that  it  is  very 
perfpicuous,  and  that  no  comment,  after  what 
has  been  premiíéd,  could  render  it  clearer.  An 
example,  however,  will  íhow  more  diílinétly 
than  an  abftraól:  rule,  in  what  manner  an 
tíláte  is  divifible,  when  a  male  defcendant 
gives  a  refiduary  title  to  a  female  in  the  íame» 
cr  in  a  higber^  degree.  Cali  the  only  fur- 
viving  male  defcendant  Omar,  and  fuppoíe 
hím  to  be  the  brother  of  Amina,  who  ñaiids 
loweíl  in  the  firft  fet  of  females:  herc  the 
higheft  female  in  that  fet  muíl  receive  a  moiety 
of  the  alTetSj'the  next  below  her  takes  ^Jixth 
together  with  the  higheft  of  the  fccond  fet,  as 
the  complement  of  two  thirds ;  and  the  refidue 
muft  be  divided  into  Jive  portions,  of  which 
Omar  claims  two  and  each  of  the  females  in 
the  fame  degree,  one ;  but  the  three  females 
below  them  are  excluded.  If  Omar  be  the 
brother  of  Zari'fa,  whom  we  fuppofe  the 
íoweíl  of  the  middle  fet,  the  remaining  tbird 
of  the  eílate  muft  be  diíjributed  in  feventbs^ 
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becaufe  there  zxo^Jive  females,  three  In  a  higher, 
and  two  iu  an  equaU  degree  with  Omar,  ivho 
muft  always  have  a  double  portion ;  and,  if  he 
be  the  brother  of  Unaiza,  the  loweft  female 
of  the  third  fet  (who,  on  the  former  fuppoíi* 
tion,  would  have  been  excluded),  there  wiU 
ht  Jix  female  rejiduaries  entitled  to  portions 
with  Omar,  but  in  a  fubduple  ratio;  fo  that, 
.if  Amrü  died  worth  twenty-four  tKoufand  du* 
cats,  the  daughter  of  his  fon  takes  twelve  thou- 
fand  of  them ;  the  two  daughters  of  his  fons' 
fons  receive  each  two  thoufand ;  and,  the  refi- 
due  beíng  etght^  Omar  is  enfitled  alfo  to  two 
thoufand  ducats,  while  Unaiza  and  Úi^  five 
wómén,  who  remain,  have  eacK  bne\  thoufand^ 
which  they  owe  to  the  fortúnate' éxiftence  of 
O.iiAR.  '  4.  *  The  rights  of  fifters  by  the  famé 
■father  and  mother,  and  (5.)  thofe  of  fifters  by 
the  fatne  father  only,  are  expFaihed  in  the  text 
with  fufficient  clearnefs,  but  it  is  proper  to  ob- 
ferve,  that  the  ^y^A  cafe  of  the  firft  clafs  is  com- 
prifed  in  the  feventb  cafe  of  the  *  fecond ;  and 
that  (6.)  the  fifters  by  the  famie  mother  have 
been  mentioned  in  a  former  feftion.  There' 
will  be  no  ufe  in  repeating  the  ingenious  argu- 

ments  of  Ibnu  AbeÁs  in  fupport  of  his  diíTent 
on  riíany  points  from  other  oíd  lawyers,  ñor  the 
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falid  áñíwers,  which  havé  been  given  tq  hís  ob« 

jeélicHis }  but  a  ftoiy,  told  by  Sh  akif,  may  here 
he  repeated,  becaufe  it  conveys  an  idea  .of  thé 
traditionary  Arabtm  law,  and  íhows  fróm  what 
íburces  our  excellent  áuthor  derived  his   doc* 

trine :    *  HuDHAiL  ufed  to  relate,   that   Abü 

# 
^  Musa,  being  confulted  on  the  difttibution  of 

*  an,  heritage  among  a  ¿augBter^  a  fóñ's  daugh* 

*  tery  and  a  fiftery  anfwered,  the  Jirjl  muji  have 

*  a  moiefy;  the  fecond  a  Jixth ;  and  the  thirdy 

^  what  remams;  but  '*  Confult  Ibnü  Masüuj>, 
"  added  he,  and  apprize  mjB  of  his  anfweri" 

'when  Ibnü  Masüüí),  was  confulted,  he  faidl, 

*  that  he  was  prefent,  when  Mühammed  him^ 

*  felf  gave  the  fame  deciííon  f  and,  when  that 
anfwer  was  reported  to  Afiu  Musa,  he  faid> 
*'  you  muft  put  na  queftions  to  me,  as  long  a3 
*'  that  illuftrious  lawyer  remains  with  you/* 
7^*Although  the  dilFerent  rights  of  the  mother 
in  different  cafes  be  very  clearly  explained,  yef 
lier  title  to  a  third  of  the  rejidue  may  be  illuf- 
trated  by  two  examples :  firft,  if  Adhra  leave 

only  her  hülband  Wamík,  her  mother  Soada^ 

and  her  father  Mazin,  half  of  her  eftate  góos 

to  Wamik,  a  third  of  the  otherhalf,  or  afixth 

of  the  whole,  to  Sóada,  and  the  temainder  to 

*  Page  220. 
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MaííN  ;  *but,  fecondly,  if  WÁmik  leave  only 
kis  wife  Adhra,  his  mofher  Zaineb  and  his 

falher  Lebid,  the  widow  takes  a  quarter  of  his 
property,  while  Zaineb  has  a  third,  and  Le- 

BiD  two  thirds,  of  the  riemáining  three  quarters, 
8.  In  giving  ap  example  of  the  divifion  between 
two  great  grandmothers  *,  we  ma]¡r anticípate  in 
fojne  degree  the  arithmetical  part  of  the  work, 
which  will  be  found  extremely.clear  and  ingqr 

lúous.  iTie  pedigree  exhibited  by  Sharif  is 
in  this  foi:m: 


Father 

Mother 

Mother 

\ 

/ 

/ 

Father                  Mother 

1 

1 

Father 

Now  the  paternal  grandmother's.  nlother^  and 
the  mother  of  the  paternal  grandfather,  are  to- 
gether  entitled  to  a  fixth,  and  the  paternal 
grandfather's  father  to  the  reíídue,  of  the  eftáte, 
«whioh  ought,  by  the  general  rule,  to  be  divided 
Snto^x  parts,  becaufe  fix  is  the  denominator  of 
tíie  filare;    but,  to  avoid  a  fradion,  we  muft 

*  Pagc  221., 


«»  A  COMMENTARY 

obferve  the  proportion  of  óne^  or  the  íixth  part, 
to  fwa,  or  the  number  of  perfons  cntitled  to  it ; 
^nd)  fince  onf  and  /w^  2ltc  prime  to  each  other, 
we  muft  multiply  two  into^V,  and  the  produft 
is  the  number  of  parts^into  which  the  propcrty 
muft  be  divided ;  fo  that  of  twehe  cows  or 
horfes  the  great  grandfather  will  have  tetij  and 
cach  of  the  great  grandmothers,  one. 

The  great  grandfathers  are  called  anceftors  in 
Xlit  fecondy  and  their  fathers,  anceftors  in  the 
thirdj  degree,  and  fo  forth ;  and  it  muft  be  re- 
marked  that  in  thefe  tables  the  number  oífemale 
anceftors,  who  inherit  with  the  males^  is  equal 
to  the  number  of  fuch  degrees :  thus  in  the  fol- 
lowing, 

F  M  M  M 

F  M  M 

F  M 

F 

there  aré  three  great  great  grandmothers,  and 
the  eftate  muft  be  divided  into  eigbteen  parts» 
becaufe  one  and  three  are  prime  to  each  other. 
We  fuppofe  in  both  pedigrees,  that  the  higheft 
line  only  are  left  by  the  deceafed  Amrü  ;  for, 
by  the  text,  the  nearefl  female  anceftor  éxcludei 
tbe  more  diftant ;  and;  if  he  leave  his  father 
ZüHAíR,  and  his  paterqal  grandmother  Azza, 
*with  Lah.  A  his  maternal  grandmother's  mother, 
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ZüHAíR  takes.  the  ivhole  inheritance ;  for  he 
exeludes  Azza,  and  íhe,  being  nearer  in  de- 
gree,  exeludes  Laila, 

Let  US  conclude  the  fubjeft  with  2t  cafe  put 

by  Sharif  in  illuftration  of  the  pedigree  in  the 
text :  ZUBAIDA  gave  her  daughter's  daughter 
May  Y  a  in  marriage  to  her  fon's  fon  Bashar^. 
and  the  young  pair  had  a  fon  Amru,  who  ac- 
quired  an  eftate,  and  died :  now  Zübaida  was 
both  paternal  and  maternal  great  grandmother 
of  Amrü,  and  had,  therefore,  a  double  relation 
to  him;  but  another  woman,  named  Zuhra, 

had  married  her  daughter  Solma  to  FÁred, 
who  was  the  fon  of  Zübaida,  brother  óf 
Abla,  and  father  of  Bashar;  fo  that  Zühra 
was  Amrü's  paternal  grandmother's  mtíther, 
and  had  only  a  fmgle  relation  j  as  it  will  appeár 
by  the  foUowing  arrangement  of  the  family ; 

Zuhra  Zübaida 

SoLMA  —  Fa'rED  AblA 


/ 


Bashar       '■     -  r     .       Mayya 

Amru 

The  cafe  of  a  triple  relation  will  be  no  lefs  evi- 
dent  from  the  foUowing  pedigree  : 

VOL.  VI.  ü 


290  A  COMMENTARY  ON 

ZUHRA  ZUBAIOA 

/     I     \ 

SoLMA Fa'red      Abla      Zaineb 


/ 


Bashar Mayyá      Ázza 

/ 

AmRU ■■ F  A  TIMA 

Zaid 
Por,  if  Amrü,  whom  in  the  former  cafe  we 
fuppofed  to  be  dead  without  ilTue,  had  lived 

and  marricd  his  coufin  Fatima,  by  whom  he 
had  a  fon  Zaid,  who  died  Icaving  projperty, 
Zubaida  would  ha  ve  a  triple  relation  to  the 
deceafed ;  firft,  as  his  maternal  great  grandmo- 
ther's  mother ;  fccondly,  as  his  paternal  grand- 
mother^s  grandmother;  and  thirdly,  as  the  mo- 
ther of  his  paternal  great  grandfather;  hut 
Zuhra  has  only  a  Jingle  relation  to  Zaid, 
as  grandmother  of  his  paternal  grandfather 
Bashar. 

In  both  thefe  cafes  a  Jixtb  of  the  aflets  is 
divided  equally  between  the  two  female  ancef- 
tors,  by  the  opinión  of  Abü  Yusüf,  and,  ac- 
cording  to  one  authorlty,  by  that  of  his  great 
mafter  alfo-  but  his  fellow-ftudent  Müham- 
MED  (whpfe  arguments,  and  the  anfwers  to 
them,  it  is  needlefs  to  add)  contended,   that 
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ZuBAiDA  would  be  cntitled  in  thc  firft  cafe  tó 
two^thirdSj  and  in  the  lecond,  to  tbree^fóurths^ 
of  Úi2Xjixtb  parí,  according  to  the  number  oí 
modes,  in  which  íhc  was  related  to  Amru  or 
Zaid. 

No  comment  could  add  perfpicuíty  tó  the 
chaptcr  on  rejiduary  beirs  *,  until  we  come  to 
the  cafes  of  inheritance  from  enfranchifed 
flaves  -^j  where  a  íhort  elucidation  of  the  text 
áppears  neceíFary.  If  Amru  enfranchife  Ner- 
Gis,  and  die,  leaving  a  fon  Be  cu,  and  a  daugh- 
ter  Laila;  then,  on  the  dcath  of  Nergis 
without  rejiduary  heirs  by  blood,  hÍ8  property 
goes  whoUy  to  Becr,  and  Laila,  by  the  tra-* 
ditionary  rule,  takes  nothing;  but,  fuppoíe 
Laila  herfelf  to  manumit  her   black  flave, 

SüSEN,  who  then  purchafes  a  flave  Mise,  and 

gives  him  freedom;  and  fuppofe  Süsen  firíli 
and  Mise  afterwards,  to  die  without  reliduary 
heirs,  in  this  cafe  the  eftate  of  Mr  se  goes  to 
Laila  ;  ñor  would  there  be  any  difference,  if 
the  two  manumiflions  had  been  conditioned  ta 
pay  a  certain  fum  of  money  at  a  certain  time* 
The  cafe  of  a  manumiffion  promifed  on  the 
death  of  the  miftrefs,  has  rather  more  diíKctilty ; 
but  an  example  will  make  it  clear:  Laila 
promifes  Nergis,  that,  on  her  death,  he  íhall 

*  Page  222.  f  Page  225. 
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be  free ;  but,  by  the  peffuafion  of  a  Cbrijiian 
friend,  íhe  renounces  her  faith,  and  feeks  re- 
fuge  in  a  hoftile  /  country :  no w  a  believer  can^ 
not  he  thejlave  of  an  infidel^  and  the  Mohaní'* 
medan  judge  prpnounces  accordingly,  that  Ner» 
GIS  has  gained  bis  frecdom;  but  Laila,  re- 
penting  of  her  apoftafy,  returns  to  her  nativo 
country  and  her  formcr  belief ;  after  which 
Nergis  dies  without  heirs :  Laila  fuccee(fe 
as  refiduary  to  her  promifee,  as  íhe  would  havé 
fucceeded  to  a  flave  of  Nergis  purchafed  after 
the  decífion  of  the  judge,  if  a  fimilar  promife 
óf  manumilfion  at  bis  death  had  been  made  by 
the  mafter;  and  if  that  fecond  promifee  had 
died  without  heirs  after  her  repentance  and  re- 

turn,     Should  Cafür,  a  flave  of  Laila,  mar- 

ry,  with  her  confent,  Merjana,  the  freedwo- 
man  of  Amrü,  the  fon  of  that  couple  would 
be  born  free,  becauíe,  in  refpeét  of  freedohi  or 
ílíCVery,  a  child  has  the  condition  of  its  motber^ 
and  he  bears  a  relation  to  Amrü  her  manumit- 

tor;  but  íhould  Laila  give  Cafür  bis  free- 
dom,  he  would  draxv  that  relation  from  Amrü, 
tbrough  himfelf,  to  Laila,  fo  that  íhe  would 

fucceed  to  the  fon  of  Cafür  and  Merjana, 
if  he  died  after  bis  parents  and  without  other 
heirs  of  the  firñ  or  fecond  clafs :  the  cafe  would 

be  íimilar^  if  Cafür  being  enfranchifed,  had 
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bought  a  flave  Mise,  and  givei>  hím  in  marri- 
age  to  thc  freedvvoman  of  Zaid;  for,  if  the 
iflue  of  that  marriage  had  been  a  fon,  bom  free, 

but  with  a  rektion  to  Zaid,  and  if  Cafur  had 
fhén  given  Mise  bis  liberty,  he  would  ha  ve 
drawn  from  Zaid  the  relation  of  bis  freedman's 
child,  and  transferred  it,  through  bimfelf^  to 
Lai£A  bis  former  miftreís.  Tbis  doétrine  of  a 
relation  (as  the  Arabs  cali  it)  firft  wjied  through 
the  mother  and  tHen  devejied  Úívom^  the  father, 

is  founded  on  a  decifion  of  Othman  inthe 

cafe  of  Zübair  and  Rafi. 

We  had  occafion  before,  to  mention  the  dií- 
ference  (according  to  Abü  Yüsüf)  between  the 
father^  and  th€  grandfather^  of  the  manumittor 
in  regard  to  their  fucceflion,  with  \iv^Jhn^  to  the 
property  of  a  freedman ;  ñor  can  any  tbing  of 
xnoment  be  added  here;  but  it  will  bé  proper  to 
explain  at  large  the  concluding  cafe  in  "the  cbap«- 
tcr  of  refiduariesj  which  proves,  that  the  rela- 
tion of  enfranchifement  may  arife  by  the  aa  of 
taw  as  well  as  by  the  aB  oftbe  farty.  Let  it  be 
premifed,  that  marriage  is  prohibited  between 
kindred  of  two  claíTes ;  firft,  between  all  thofe 
in  afcending  or  defcending  lines  of  confangul- 
nity,  who  are  called  neary  fecondly,  between 
brothers  and  fifters,  and  their  iílue,  or  between 
nephews  or  niecés  and  aunts  or  úneles,  paternal 
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or  maternal,  who  are  called  intermedíate ;  but, 
between  thofe  of  the  third,  or  dtjiant^  clafs,  as 
the  firft  or  other  coufins,  there  is  no  prohibi- 
tion :  now,  if  Amrü  or  Hinda  puirchafe  a 
kinfwoman  or  kinfman  within  either  of  the  pro^ 
hibited  degrees,  the  flave*  becomes  inftantly 
free,  and  a  right  of  fucceflion  vefts  in  the  pur- 
chafor,  though  the  mafteríhip  began  and  ended 
in  one  moraent.     Cali  the  three  daugl^ters  of 

Hareth  a  flave,  Zübaida,.Safiya,  Amina, 
who  derived  freedoiii  from  their  mother,  and 

tw©  of  whom,  the  firft  and  third,  purchafe  Ha- 
reth for  fifty  pieces  of  gold:  he  becomes  in 
that  inftant  free;  and,  if  he  die  leaving  pro- 
perty,  two  thirds  of  it  go  to  his  three  daughters 
as  their  legal  íhares,  and  the  refidue  belongs  to 
the  two,  who  procured  him  liberty;  three  fifths 
of  it  to  ZüBAiDA,  who  contributed  her  thirty^ 
and  two  fifths  to  Amina,  who  added  her  twen^ 
ty^  pieces.  To  arrange  the  diflribution  without 
fradtions,  bcgin  with  three ^  the  denomiñator  of 
the  legal  íhare ;  now  two^  its  numerator,  is 
prime  to  the  number  of  íharers  ;  and  one  is  prime 
alfo  to^íw,  the  number  of  refiduary  portions; 
but  thirty  and  twenty  are  compojed  to  one  an- 
other,  fmce  ten  meafures  thirty  by  three  and 
twenty  by  tijoo ;  and^w,  the  fum  of  thofe  tenths, 
may  be  Qonfidered  as  ftanding  in  the  place  of  the 


THE  SIRA'JIYYAH.  295 

number  of  reñdiiaries:  again,^*i;^  and  three  are 
prime  to  each  other,  and  their  produól  hjifteen^ 
which,  being  multiplied  into  tbree^  the  firft- 
mentioned  denominator,  iproduces  Joríy-^ve^  the 

number  of  equal  pareéis,  into  which  HÁreth's 
«ftate  muft  be  divided ;  fo  that  thirfy^  or  two 
thirds,  may  be  diftributed  in  tens  to  the  three 
daughters,  diviájifteen  or  the  refidue,  in  t brees  to 
the  two,  who  redeemed  their  father  j  Zubaida 

taking  in  all  nmeteen,  Amina^xí^^»,  and  Sa- 
FiYA,   only  tetij  portions   of  the  inheritance* 

This  is  the  calculation  of  Sharif,  and  the 
grounds  of  it  will  prefently  appear;  but  the 
operation  might  have  been  íhortened  thus :  mul- 
tiply  the  denominator  of  the  legal  Jhare  into  the 
number  of  íharers,  and  then  multiply  the  pro-» 
duft  into  the  denominator  of  the  rejiduary  por^ 
tions. 

The  chapter  of  exclujion  *  is  very  perfpicuous ; 
but  the  cafe  of  an  unbelieving  heir  having  really 
occurred  in  the  time  of  Ali,  we  may  infert  it 
as  a  monument  of  early  Arabian  jurifprudence. 
SoLMA  had  embraced  the  new  faith,  and  died, 
leaving  her  huíband,  and  two  brothers  by  the 
fama  mother,  who  were  all  three  believers, 
with  2ifon^  who  continued  an  infidel :  on  a  dif- 
putc  conceming  the  inheritance,  Ali  and  Zaid 

*  Page  225. 
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gave  a  móiety  to  the  widower,  ^confidering  the 
fon  as  aftually  ¿3Í?/af¿/,  a  third  to  the  half- brothers, 
and  the  reft  to  fuch  of  the  refiduaries  as  be- 

lieved  in  tht  Koran;  while  Ibnü'l  Masüüd 
infifted,  that  the  fon  was  dead  as  to  the  right  of 
inheriting,  but  alive  as  to  the  power  of  exclud- 
ing,  and  thought  that  he  drovc  the  widower 
from  a  moiety  to  ^fourth  part  only  of  Solma*s 
cítate;  but  the  former  opinión  has  prevailed, 
and  in  a  curious  book  (for  which  there  muft 
have  been  abundant  materials)  entitled  Tbe  Dtf- 
fenfims  of  the  Learned^  it  is  admitted,  that,  by 
univerfal  aflent,  if  Amru  leave  a  father,  who  is 
either  a  flave  or  an  infidel,  and  a  paternal  grand- 
father,  who  is  both  free  and  a  beüever,  the 
father  is  confidered  as  dead  in  law  to  all  pur- 
pofes,  and  the  grandfather  is  heir  to  Amru, 

We  come  now  to  the  Arabian  method  of  af- 
certaining  the  fmalleft  number  of  pareéis^  into 
which  an  eftate  can  be  dividcd,  fo  as  to  avoid 
fra¿tions  in  the  legal  diftribution  of  it:  that 
number  we  cali  the  denominator,  or  devifor,  of 
the  ejlaíe^  though  the  Arabick  word  mean  lite- 
rally  the  place  of  comtng  out ;  and  the  problem 
is  eafily  folved  by  the  foUowing  rules :  if  the 
two  numbers  in  queftion  be  prime,  multiply 
one  of  them  into  the  other  j  if  they  be  compoft 
to  each  other,  multiply  the  meafure  of  one  into 
the  fecond,  and  the  produft  will  be  the  number 
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ibught.  The  whole  fedlon  *  is  as  clear  as  ít 
could  be  made  in  a  verbal  tranflation ;  and  k 
would  be  fuperüuous  to  add  examples  of  all  the 
cafes^  which  muft  occur  to  €very  one,  who  has 
attentively  perufed  the  preceding  parts  of  the 
work. 

A  cafe,  which  arofe  in  the  reign  of  Omar^ 
faas  given  occaílon  to  fome  debate  f :  Laila 
died,  leaving  only  Amrü  her  huíband,  Hinda 
lier  mother,  and  Abla  her  fifter  of  the  whole 
blood.     Now  the  huíband  and  fifter  were  eacb 
entitled  to  a  moiety^  and  the  mother,  to  a  third, 
of  Laila's  property,  which,  by  the  rule  them 
cílabUíhed,  could  be  divided  ÍQto^;c  parts  only; 
but  Abbas,  a  companion  of  Muhammed>  be- 
ing  confulted  by  the  Caliph,  propofed,  that  the 
regular  divifor  íhould  be  fo  increajed^  that  of 
eigbt  parts  Amru  and  Abla  might  each  take 
tbree^  and  Hinda  two.     The  fon  of  Abbas, 
wbofe  opinions  were  always  rather  ingcnious 
than  folid,  was  prefent  at  the  decifiop ;   but, 
fearing  the  bad  temper  of  the  Caliph,  fuppreííed 
at  that  time  his  own  fentiments:  he  thought, 
that   the  Jifier^    having  (as  we   have  feen)   a 
weaker  right,   íhould  bear   the   lofs,    becaufe, 
ivhere  different  nghts  concuTj  the  weakeji.,  tnvaria^ 
bly  yields ;  and  he  faid,  that  if  an  arithmetician 

*  Page226.  .  f  Page  227. 
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could  number  thc  fands,  yet  he  could  never 
make  two  halves  and  a  third  eqnal  to  a  whole ; 
but  his  opinión  has  never  been  adopted,  becaufe, 
although  the  Jijier  may  in  fome  cafes  be  re- 
moved into  a  diftindl  clafs  of  heirs^  yet,  with  a 
huíband  and  a  mother  of  the  deceafed,  her  íhare 
is  fixed  by  pofitive  law,  and  íhe  cannot  by  any 
means  be  deprived  of  it ;  fo  that  the  íhares  of 
all  the  claimants  muft  be  diminiíhed  in  exaB 
froportion^  for  inftance,  if  the  property  had 
been^  twenty-four  pieces  of  gold,  the  mother 
would  claim  eigbty  and  each  of  the  other  heirs, 
twehe ;  now  thofe  claims  cannot  all  be  fatisfied, 
but  eight  is  to  twelve,  as^x  to  nine^  which  will 
be  the  refpefbive  íhares,  according  to  the  de- 
cifion  of  Abbas, 

Examples  of  the  div^ifor^Ar  increafed  tojeven 
and  to  nihe^  or  of  twehe  to  thirteen^Jifteen^  and 
feventeen^  would  appear  equally  ingenious,  but 
would  fwell  thís  commentary  to  an  immoderate 
fize :  there  are  two  decifions,  however,  deferv- 
ing  particular  notice,  becaufe  they  were  made  in 
real  caufes,  and  have  been  univerfally  approved^ 

ZüBAiDA  left  her  huíband  Adnan,  with  two 
Jifters  of  the  whole  bloodj  tyfojijlers  by  the  f ame 
mother  onfyy  and  the  mother  herfelf ;  whofe  legal 
íhares,  in  order  as  they  are  mentioned,  were 
a  moietyj  two  thirds^  a  tbird^  and  a  Jixtb:  it  was 
impoífible,  therefore,  to  diílribute  them  out  of 
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thirty  píeces,  for  inftance,  divided  into^x  equal 
pareéis;  but  the  judge,  named  Shüraih,  di- 
vided the  whole  eftate  into  ten  pareéis,  eaeh  eon- 
fifting  oithree  pieces,  and  allotted  them  to  the 
claimants  in  the  proportion  of  their  íhares ;  that 
is,  to  the  huíband,  three  pareéis,  to  the  fifters 
of  the  whole  blood,  four  j  to  the  half-fifters, 

two\  and  to  the  mother,  one\  aíTuring  Adnan, 
who  at  firft  complained  of  the  judgement,  that 
Omar  had  made  a  fimilar  decifionj  and  this 
cafe  acquired  celebrity  among  the  Arabs  by  the 
ñame  ofSnuRAiHiYYA.  The  next  cafe,  which 
was  anfwered  at  once  by  Ali,  while  he  was 
Laranguing  the  people  in  the  mimbar^  or  pulpit, 

at  CuFA,  is  fuUy  ilated  in  the  text :  the  íhare 
of  the  widow  was,  regularly,  an  eighth ;  that  of 
the  daughters,  two  thirds ;  and  that  of  each  pa- 
rent,  ^^Jixthj  all  which  cannot  be  diftributed  out 
of  twenty-four  pareéis;  but  Ali  pronounced, 
that  the  property  of  the  deceafed  íhould  be  di- 
vided into  twenty^feven  equal  parts,  of  which 
the  widow  íhould  have  three ;  the  daughters 
Jixteen ;  and  the  two  parents,  eight.  It  is  re- 
corded,  that,  when  the  perfon,  who  confulted 
Ali,  was  much  diíTatisfied  with  his  anfwer,  and 
aíked  whether  the  widow  was  not  legally  entitled 
to  an  eighth,  the  Caliph  faid  rapidly,  "  it  is  be- 
come  a  ninthy^  and  proceeded  in  his  harangue 
with  his  ufual  eloquence. 
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The  arithmetical  part  of  the  Sirájiyya  *  is  very 
íimpie,  and  may  be  found  in  the  firft  pages  of 
aíl  our  clementary  books ;  but  the  difFerence  of 
the  Arabian  idiom  occafions  a  little  obfcurity. 
The  chapter  on  primes  and  meafures  is  founded 
on  a  fimple  analyfis:  when  two  numbers  are 
compared,  they  are  either  equal  or  unequal  j  if 
nnequaly  either  the  fmaller  is  an  aliquot  part  of 
the  greater^  or  they  have  a  common  meafure, 
nrhich  muít  either  be  unit  alone,  or  fome  num-- 
ber^  which  the  Arabs  define  a  multitude  compofed 
cfunits.     When  the  greateft  common  meafure 
i&  found  by  the  rule,    they  confider  the  two 
numbers  as  agreeing  in  a  fra(3:ion,  which  has 
that  common  meafure  for  its  denominator  and 
"unit  for  its  numerator ;  but  the  nature  of  xhtAra-^ 
Ikk  language  makes  it  impoíEble  to  exprefs  in  a 
íingleword  the  fra£tions  leís  than  a  tenth:  thus 
twenty-feven  and  twenfy-four  agree,  as  they  ex- 
preft  it,  in  a  third ;  and  a  third  of  each  number 
18  called  its  wafk^  or  meafure,  as  nme  of  twen- 
ty-feven,  and  eigbt  of  twenty-four.     After  this 
explanation  of  the  word,  which  is  tranílated  the 
meafure^  there  will  be  no  diflSculty  in  the  fol- 
lowing  cafes. 

!•  "f  Amrü  leaves  only  his  father  and  mother 
and  ten  daughters :  now,  by  the  rule,  his  eftate 

*  Page  228.  f  P^ge  230. 


THE  SIRATIYYAH.  301 

íhould  be  divided  intOjíl^  parts,  becaufe  the 
íhare  of  each  parent  is  a  Jixth^  and  that  of  all 
the  daughters  two  thirds ;  hvAfour  parts  cannot 
be  diftributed,  without  a  frañion,  among  ttn 
perfons;  for  which  reafon  we  muft  multiply 
y?ü<,  which  ís  the  meafure  of  teft^  iato  Jix^ 
which  is  the  firft  number  of  pareéis,  and  the 
produ^  thirty  is  the  number  of  lots,  inte  which 
the  property  of  Amrü  muft  in  faíl  be  divtded^ 
feach  of  his  parents  taking^^  lots,  and  each  of 
his  daughters  two. 

IL  HiNDA  leaves  hcr  huíband,  both  her  pa- 
rents, and  fix  daughters ;  whofe  legal  íhares  are 
z,fourtb^  twojixths^  and  two  thirds^  of  the  inhe- 
ritance:  now  the  regular  denominator  of  the 
lots  would  be  twehe^  but  it  is  raifed  to  Jifteen% 
and  unce  eigkt  pareéis  cannot  be  diftributed 
equally  among  ^jií  daughters,  the  meafure  of  fix, 
or  three^  is  multiplied  by  fifteenj  fo  that  of 
forty-^five  lots  nine  may  go  to  the  huíband,  twelve 
to  the  parents,  and  twenty-four  to  the  daughters, 
in  exaét  proportion  to  their  firft  diftribütive 
ihares. 

It  will  be  very  eafy  to  apply  the  remaining 

rules  to  all  the  other  examples  given  by  Sira- 

j'üDpiN* ;    but  fince,  i'n   the   two  líift  cafes, 
which  are  not  likely  to  occur,  the  inheritance 
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muíl  be  divided  inio  4320  and  5040  pareéis, 
the  calculation,  after  thc  Arabian  mode,  in 
words  at  length,  \vould  be  infufferably  tedious, 
and  the  readcr  may  make  it  in  figures  with 
little  or  no  trouble.  The  latter  of  thofe  two 
cafes*  is,  however,  fubjoined;  becaufe  it  will 
fuUy  explain  the  fe£tion,  in  which  no  examples 

are  given.  Saad  leaves  two  wives,  Jix  female 
anceílorsy  cápable  of  inheriting  together,  ten 
daughters,  and  feven  paternal  úneles,  whofe 
fliares  of  twenty-four  (the  root^  as  they  cali  it,  of 
this  cafe)  are  threej  foury  Jixteen^  and  one  j  for 
the  úneles  can  only  take  what  the  others  leave. 
Now  by  obferving  the  primes  and  meafures,  and 
working  according  to  the  rule,  we  come  to  210, 
which  muft  be  multiplied  by  twenty^four^  and 
the  produfk  gives  the  fmalleíl  number  of  par- 

cels,  into  which  Saad's  eftate  can  be  duly  di- 
vided: the  produdls  of  that  multiplicand  (210) 
by  3,  4,  16,  give  630,  840,  3360,  which  are 
the  allotments  of  the  wives ^  female  ancejiors,  and 
daughters ;  and  the  allotment  of  eacb  íharer  ap- 
pears  at  once  firom  the  following  proportions : 


Persons, 

First  Shares, 

MULTIPLICANXK 

Shares  or  eacb 

2 

'       3     • 

:      210 

:        S3^' 

6      : 

4     ' 

:      210 

140. 

10 

;      í6      : 

:      210          : 

33^' 
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The  laft  a£t  of  the  Mufelman]\iá^i^  is  to  make 
an  adual  diviíion  of  the  ílate  * ;  and  we  will 
füppofe  that  Laila,  in  the  cafe  anfwered  by 

by  AuBAS,  had  left  Zaineb  and  Abla,  two 
fifters  of  the  whole  blood,  with  Amrü,  her 
hufband,  and  Hinda,  her  mother;  and  that 
her  property  amounted  only  to  twenty-five 
gold  mohrs :  .  now  the  root  of  the  cafe  is  in- 
creafed,  as  we  have  feén,  from  Jix  to  eight^. 
which  is  prime  to  twenty-five ;  and  the  pro-» 
duéls  of  tnioo^  the  íhare  of  each  fifter,  of  tbree^ 
the  íhare  of  the  hufband,  and  of  one^  the  fliare 
of  the  níiother,  multiplied  by  the  number  of 
gold  mohrs^  are  50,  75,  and  25,  which,  dividéd 
by  eigbt^  give  the  folio wing  íhares :  to  each 
íifter,  6  mohrsy  4  rupees ;  to  Amru,  9  »/•  6  r. ; 
to  Hinda,  3  >w.  2  r.  Had  Laila  s  eftatc 
been  Jifty  gold  mohrs^  the  diftribution  would 
have  been  thus : 


M. 

R. 

Zaineb,    .    •     • 

• 

12, 

8. 

Abla,    •     . 

• 

12, 

8. 

Amrü,     . 

.  • 

18, 

12. 

Hinda,    •     .     . 

• 

6, 

4- 

It  feems  needlefs  to  give  cxamples  of  the 
limpie  rules  for  afcertaining  the  dividends  of 
each  clafs\  but  the  paíFage  concerning  creditors, 
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at  the  clofe  of  the  chapter,  is  made  obícure  hj 
extreme  brevity,  and  requires  a  íhort  illuiha- 
tíon*     Suppofe  the  aflets  of  Amru  to  be  nine 

pieces  of  gold ;  his  debts,  ^ve  pieces  to  Saad» 
and  /^«  to  Ahmed  ;  here  the  aggregate  of  the 
debts»  Jifteen^  is  compofit  to  nine^  and  their 
meafures  zx^five^  and  three ;  fo  that,  by  the  rule 
before-mentioned  of  diílribution  among  heirsy 

A 

Ahmed  will  receive  Jix^  and  Saad,  three 
pieces  ;  but,  had  the  debtor  left  thirteen,  which 
would  haye  been  prime  to  the  amount  of  both 
debts,  úktnfifteen^  ftanding  in  the  place  of  the 
verificatíon^  as  they  cali  it,  muft  be  the  devifor 
of  the  feveral  produéls,  arifmg  from  the  mul- 
tiplication  of  ten  ^xxájíve  into  thirteen,  and  the 
quotients  8t  and  4t  will  be  the  reípeftive  divi- 

dends  of  Ahmed  and  Saad. 

The  praAice  oí fubtraSiion  *  arofe  from  the 
cafe  of  Abdur'rahman  and  his  four  wives, 

decided  in  the  reign  of  Othman  ;  and  the  fec- 
tion  concerning  it  will  be  made  clear  by  a  fuller 
explanation  of  the  example  in  the  text.  We 
have  feen>  that  the  widower  is  entitled  to  a 
moiety^  the  móther  to  a  third^  and  the  únele,  to 
the  rejidue  \  fo  that,  if  L ail a's  eftate  be  divided 
vcAoJix  pareéis,  the  diftribution  may  be  made 
without  a  fraítion  :  but  if  the  widower  agree  to 

*  Page  234. 


THE  SIRA'JIYYAH.  3<» 

keep  the  mabr^  or  nuptial  prefent  to  his  wife, 
which  he  had  never  aclually  paid,  inílead  of  hig 
tbree  Jixtbs  of  the  whole,  the  f emainder,  afteí 
deduftiñg  the  mahr^  muft  be  divided  into  tbreé 
parts,  of  which  the  mother  will  have  íw^,  and 
the  únele  óne.  So,  if  the  mother  agree  to  take 
a  jewel,  or  other  fpecifick  thing^  in  lieu  of  her 
two Jixtbs  j  or  the  únele,  a  flave  or  a  carriage,  in 
the  place  of  \Li%Jixtb  part,  the  remainder,  which 
woifld  htfour  parts  in  the  firft  cafe,  2Ladj£ve  m 
the  fecond,  muft  go  to  the  other  claimants  in 
proportion  to  their  íhares.     Again ;  if  Amru 

leave  his  mother  Fatima,  two  fifters  by  the 

4 

fame  mother.  La  tifa  and  Solma,  and  the  fon 

« 

of  a  paternal  únele,  Selim;  here  alfo  the  in-* 
heritance  muft  be  divided,  by  the  rule,  into^^c 
parts :  now,  if  the  deceafed  left  a  female  flave 
and  thirty  gold  mohrs^  and,  if  Solma  confented 
to  keep  the  flave  inftead  of  her  legal  fliare,  or  a 
Jixtb^  the  remainder  of  the  property  muft  then 
be  divided  into^i;^  pareéis,  fix  gold  mohrs  in 

eachy  of  which  Fatima  and   Latifa  muft 

receive  each  one  parcel,  and  Seum,  the  three 
pareéis,  which  remain.  It  is  obvious,  that,  if 
the  íirft  calculation  were  made,  in  the  preceding 
cafes,  on  a  fuppoíition,  that  the  taker  of  the 
fpecifick  thing  was  dead  or  incapable  of  inhe- 
riting,  there  would  be  either  a  defeSt  or  an  ex-^ 

VOL.  VI.  X 
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cefs  ift   fome  of  the  allotments   to   the  odier 
claimants. 

There  is  no  difficulty  iil  the  chapter  on  the 
return'^y  except  what  arifes  from  the  Arabick 
idiotn,  to  which  the  reader  is  probably  by  this 
time  habituated ;  but  it  is  neceflary  to  remark, 
that,  although,  by  the  letter  of  the  Koran  and 
-the  ftri<3:  rules  of  law,  no  return  can  be  made 
to  the  loidower  or  widow^  yet  an  equitable  prac- 
tice  has  prevailed,  in  modern  times,  of  return^ 
ing  to  thera  on  failure  of  jharers  by  blood  and  of 
díjiant  kindred.  The  lall  cafe  in  the  chapter  can 
rardy  occur ;  and  the  refult  of  the  calculafion 
(which  filis  ten  pages  in  the  Perjian  work  of 

Maulaví  Kasim)  is,  that,  of  1440  pareéis,  the 
four  widows  take  (36X5=)  180;  the  nine 
daughters  (36X28=:)  1008  ;  and  Úi&Jix  female 
anceftors  (36X7=)  252  ;  fothat  45  parts  go  to 
each  widoWj  1 1 2  to  each  *daugbter^  and  42  to 
t2iúí  female  ancejlor. 

The  rights  of  the  paternal  grandfdther  have 
been  more  difputed  than  any  other  point  of 
Arabian  law ;  no  fewer  than  feventy  contra- 
di£tory  decifions  having  been  made  concerning 
them  in  the  reign  of  Om  ar  ;  but  the  difpute  is 
ñow  fettled  among  the  Sunnis  according  to  the 

opinión  of  Abu  Hanifa  ;  and  the  chapter  ou 
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divtfion  feems  to  have  been  inferted  merely  from 
irefpedl:  to  Abu  Yüsúp  and  Muhammed,  who 
diíTented  on  thiá  point  from  their  mafter  * :  it 
is  one  of  the  cleareft  chapters  iil  the  Sirájiyyab^ 
and  will  be  ufeful  to  us^  if  the  queílion  íhould 
arife  in  a  family  of  Shtábsj  who  follow,  no 
doubt,  the  opinions  of  Ali  and  Zaid.  The 
cafe  callad  acdariyya^  which  was  decided  by  the 

fon  of  Thabit,  and  has  acquired  ílich  celebrity 
in  Irák^  that  ít  is  dillinguiíhed  among  the  law- 
yers  of  that  country  by  the  epithet  of  algbarra^ 
or  the  luminous^  is  a  perfpicuous  example  of  the 
grandfather's  divifion  in  a  double  ratio  with  the 
fifter :  the  conjeAure,  formerly  hazarded  by 
myfelf,  that  if  was  named  acdariyya^  becaufc 
the  rules  of  inheritance  are  dijiurbed  by  it  in 
favour  of  the  grandfather,  had  occurred,  I  fee, 
to  fome  Arabsj  and  is  mcntioned  by  Sharif 
without  difapprobatioo. 

It  will  be  neceflary  to  illuftrate  by  examples 
the  chapter  ovl  fuccejjion  to  vejted  bereditary  in^ 
terejls  '\:  and,  firft,  we  may  fuppofe,  that  Zaid 

had  two  wives,  named  Zaineb  and  L atipa, 
and  that  Zaineb  died  poflefled  of  feparate  pró- 
perty,  leaving  her  huíband,  her  mother  Zuhra, 
and  HiNDA,  her  daughter  by  her  former  huC- 
band:    now  the  legal  ihares,  in  order  as  the 
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íharcrs  are  named,  would  be  z,  fourtb^  ^  Jixthy 
and  a  motcty ;  fo  that  regularly  the  eftate  íhould 
be  divided  into  invehe  parts,  but  it  is  here  di- 
vided  mió  four,  becaufe  there  muft  be  a  retum 
to  ZüHRA  and  HiNDA^  in  the  proportion  of 
their  íhares,  that  is  as  one  to  three ;  but,  when  • 
Zaid  has  taken  hisfourth,  the  three  fourths, 
which  remain,  cannot  be  diftributed  in  that  pro- 
portion ;  and,  fince  three  zxiáfour  are  prime  to 
each  other,  we  therefore  mukiply  fonr,  confi- 
dered  as  the  number  of  perfons  entitled  to  a  re- 
turn,  intofour^  the  denominator  of  the  huf- 
hand* s  Jhare^  and  the  fquare  number  anfwers^ 
the  purpofe  of  integral  diílríbution ;  for  of  Jrx^ 
/^é';7  pareéis  Zaid  will  be  entitled  tofour^  Zuh- 
RA  to  tbree^  and  Hinda  to  nine. 

Suppofe  ncxt,  that  Zaid  himfelf  dies,  before 
any  diftribution  aétually  made,    leaving   only 

Latif a  before- mentloned,  his  mother  Basika» 

and  his  father  Abid:  here  four  parts  of  the 
former  inhcritance  having  vefted  in  him,  the 

diftribution  is  eafy;  one  part  going  to  La  tifa, 

as  hcrfourtb,  one  alfo  to  Basira^  as  her  t/iird 

oftbe  rejdue^  and  two  parts  to  Ábid  ;  in  exafk 
proportion  to  their  fcveral  claims  on  his  own 
eftate. 

Thirdly,  fuppofe  Hinda  to  die  before  any 
aótual  diftribution,    leaving  the  before-named 
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ZüHRA,  her  grandmother,  Zubaida  heí 
daughter,  and  two  fons,  Ha  tif  and  Bashar  : 

Sí 

now  íhe  hacj  a  vejled  interejt  in  nine  parts  out  of 
xhejíxteen,  and,  her  ówn  eftate  being  divifible 
inio  Jix  parts,  we  obferve,  that  nine  2xAJix  are 
compolit  to  each  other,  or  agree,  as  the  Arabian 
phrafe  is,  in  a  third ;  fo  that  a  third  of  fix,  or 
two^  muft  be  multiplied  into  Jixteen^  and  the 
produdt  thirty^tiioo  will  be  the  denominator 
for  both  cafes ;  for  of  thirty-two  parts  nine  will 
veft  iri  ZüHRA  (Jix  as  mother  to  Zaineb, 
and  tbree  as  grandmother  to  Hinda),  twelve  in 
the  two  fons,  tbree  in  Zubaida,  and  eight  in 
Zaid's  reprefentatives ;  fince,  to  afcertain  the 
íhare  of  each  individual,  the  juft-mentioned 
íhares  out  ofjixteen  muft  be  multiplied  by  twoj 
and  thofe  out  oí  Jix  y  by  tbree^  which  is  here 
called  the  meafure  of  Hinda's  vefted  intereft. 

Let  US  fourthly  fuppofe,    that  Zühra  alfo 
dies  before  any  diftribution,  leaving  her  huf- 

band    Caab,   and   two    brothers   Cal  ib    and 

Tarif.  Now  her  own  eftate  is  arranged  by 
four^  the  hulband  taking  a  moiety^  and  each  of 
the  refiduaries  onejourtb ;  h\x\.four  and  nim  are 
prime  to  each  other ;  andy¿«r,  thcrefore,  mul- 
tiplied by  thirty-twoy  produces  an  bundred  and 
twenty-eigbt^  the  denominator  of  both  cafés: 
we  muft  then  multiply  hyfour  the  íhares  out  of 
thirty^twoy  and  by  nine  the  fliares  out  of  four^ 
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and  the  produíls  will  be  lots  of  the   feveral 

claimants  ;  eigbt  pareéis  going  to  Latifa,  fix-- 
teen  to  Abid,  eigbt  to  Basira,  forty-eight  in 

moietiesto  Hatif  andBASHAR,  úwelve  to  Zu-» 

BAiDA,    eighteen  to   Caab,    and   eigbt e en  ix\ 

moieties  to  Cal  ib  and  Tarif. 

We  need  only  add,  that,  although  the  con^ 
clufion  of  the  chapter  before  us  be  obfcured  by 
its  extreme  concifenefs,  yet  it  plainly  means, 
that,  "  when  any  number  of  heirs  die  fue»- 
"'  celfiyely  before  the  diftribution,  if  thtjhares 
^'  vejled  in  the  lall  deceafed  do  not  quadrate 
•'  with  the  arrangement  of  his  own  eftate>  we 
**  muft  confider  all  thofe,  who  died  before  him, 
*^  as  one  deceafed  beir^  and  himfelf  as  xh^fecond^ 
**  and  then  work  by  the  preceding  rules ;"  to 
give]  more  examples  would  be  very  eafy,  but 
the  reader  would  find  thenj  infupportably  te- 
dious. 

All  controverfies  on  the  claims  of  the  next  of 
kin,  who  are  nciiher  Jharers  ñor  rejiduaries,  are 
now  at  an  cnd*;  for  it  feems  to  be  fettled,  that. 
they  fupceed  aqcbrding  to  the  order  prefcribed 
in  our  text. 

I.  On  the  frf  clafs  of  diftant  kindred  the 

dodriae  of  Abü  Yusuf  baa  far  more  fimplicity 
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than  that  of  Mühammed,  in  whích  there  is  an- 
appearance  of  intricacy ;  but  an  attentive  reader 
will  find  no  diíEculty  in  the  cafe  reduced  to  the 
form  of  a  table,  in  which  the    loWeft   of  the 
fix  ranks  are  fuppofed  to  be  the  cláimants  of 

Amru's  eftate*:  he  will  fee,  that  Abü  Yusüf 
woüld  divide  that  eftate  into^/^^^»  parts,  giving 
one  to  each  of  the  female,  aijd  two^  by  the  rule 
in  the  Koran,  to  each  of  the  male,  defcendants ; 
but  that  MuHAMMED  would  arrange  it  mjixty 
pareéis,  twenty-four  of  which  would  go  to  the 
reprefentatives  of  the  three  fons,  and  thirty-^fix 
to  thofe  of  «the  nine  daughters ;  due  regard  be^ 
ing  paid  to  the  double  portion  of  the  male  de*» 
fcendants,  fo  as  to  l)ring  the  fliares  of  the  twelvt 
cláimants  to  the  following  order  from  the  left 
hand,  twehe^  ^ight^  four\  nine  y  tbreeyjix\  Jix^ 
two,  four-,  three  y  two^  one.  The  correétnefs  of 
this  method  has,  it  feems,  obtained  it  a  prefer- 

ence  overthat  of  Abü  YifsuF,  whofe  pradicc, 
however,  is  folio wed,  oh  account  of  its  facility, 
in  Bokhára  and  fome  other  places  j  although  of 

the  two  diíFerent  traditions  from  Abu  Hanifa, 
that  reported  by  Mühammed  be  the  more 
publickly  known  and  the  more  genctally  be- 
lieved. 

The  reader  would  be  unneceíTarily  fatígued, 
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if  we  wérc  to  exhibit  every  ftep  of  the  arithme- 
tical  procefs,  by  which  the  eftate  of  Amru  muft 
be  diftributed,  according  to  the  opinión  of  Mir- 
HAMMED,  between  his  great  grandfon  by  fe- 
males  only,  and  his  twa  great  granddaughtersy 
who  havc  the  advantage  of  a  male  in  the  Une 
of  defcent  * ;  ñor  does  the  fedtion  concerning 
the  diflference  ofjides  require  elucidation. 

IL  On  the  fecond  clafs,  or  the  grandfathers 
and  grandtnotbers^  who  are  excluded  fxora  Jbares^ 
we  need  only  fum  up  the  dodrine  of  our  au^- 

thor  in  the  words  of  Sharif  \ — **  The  degrees 
•'  in  this  cafe  are  either  equal  or  *  unequal ;  if 
^*  unequalj  the  nearer  is  preferred ;  if  equal  y  the 
"  preference  is  given  to  the  perfon  claiming 
••  through  a  Jharer  j  if  there  be  an  equality  ia. 
•*  that  refpeól,  ihtjides  muft  be  the  fame  or  dif- 
^*  ferent ;  if  different,  the  diftribution  muft  be 
**  made  in  tbirds,  the  paternal  fide  having  a 
**  doublé  allotment ;  if  thefame^  thtfexes  of  the 
**  rootSy  or  anceftors,  muft  agree,  or  not ;  if 
*'  they  agree,  the  eftate  muft  be  diftributed  aci- 
"  cording  to  the  perfons  of  the  brancbesy  or 
"  claimants ;  if  not,  according  to  the  Jirjl  rank 
*'  that  difFers,  as  in  the  preceding  clafs  f ." 

III.  There  feems  no  dijSiculty  in  the  chap- 
ter  \  on  the  third  clafs  of  diftant  kindred  ;  but 
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it  muft  be  remarked, Jthat  aithough  the  brother» 
and  lifters  by  the  fame  mother  only  take  equally, 
according  to  the  Koratiy  without  any  diftin£tion 
of  fex,  yet  that  exception  to  the  general  rule  by 
no  means  extends  to  the  ijfue  of  fuch  brothers 
and  fifters. 

IV.  Aithough  the  claims  of  úneles  and  aunts^ 
ín  three  cafes,  be  clearly  explained  in  the  text  *, 
yet  it  may  not  be  improper  to  fubjoin  an  ex- 

ample  from  the  commentary  of  Maulavi  Ka-^ 
siM,  which  the  foUowing  pedigree  will  make 
more  intelligible  than  his  dry  ftate  of  the  cafe ; 

HiNPA — Amru — Sulma{ — Sühail) — Umar 


Lebjd  Zaineb       Azxa  Becr 

Zaid, 

Amru,  having  had  by  Hinda  a  fon,  named 
X.EBID,  'married  Sulma,  by  whom  he  had  a 
daughter,  named  Zaineb  :  after  Amru's  death, 
Sulma  married  Suhail,  to  whom  íhe  pro-^ 
iluced  AzzA,  and  after  his  death,  íhe  marcied 
Umar,  by  whom  íhe  became  the  mother  of 
Becr  :  now  Zaid  was  the  fon  of  Lebid  and 
AzzAj    and  he   died,   leaving  no  heirs   but 
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Becr  thc  brother,  by  the/ame  mother,  of  \{i% 
mother  Azza,  and  Zaineb,  who  was  hi% pa^ 
ternal  aunt  by  the  famefatber  Amrü,  and  his 
maternal  aunt  by  \hzfame  mother  Sülma.  .  In 
thís  cafe,  the  property  of  Zaid  muft  be  divided 
into  nine  pareéis,  of  which  the  paternal  auut 
will  have  two  thirds\  and  the  remaining.M/r¿/ 
will  go  to  the  maternal  únele  and  aunt  in  the 
ratio  of  two  to  onei  fo  that  Zaineb,  in  her 
two  charaders,  will  be  entitled  tojeven  ninths. 

There  feems  no  neceffity  to  expatiate  on  the 
children  of  úneles  and  aunts^  or  on  the  coujins^ 
as  we  íhould  cali  them,  in  diíFerent  degrees  * ; 
becaufe  the  text  will  be  fufficiently  perfpicuous 
to  thofe,  who  perfedtly  underftand  the  preced- 
ing  feótions :  but,  finc§  a  curious  cafe  is  put  by 
Sharif,  i  am  unwilling  to  fupprefs  it;  efpe- 
ciaTiy  as  it  will  throw  light  on  the  whole  fubjedt 
before  us.     Thc/ather  of  Amru  had  a  brother, 

Zaid,  and  two  fiftcrs,  Zaineb  and  Aaisha, 
by  the  fame  father  only :  his  mother  alfo  had  a 

brother,  Hareth,  and  two  fifters  by  the  fame 
father,  named.  Hinda  and  Asima  :  firft,  his 
father  and  mother  died ;  then,  all  his  úneles  and 
auntSy  leaving  the  foUowing  iíTue :  Zaid  left 
two  daughter's  daughters,  who  were  alfo  the 
daughters  of  Zaineb's  fons  j  Ai  sha,  two  fons 
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of  her  daughter;  Hareth,  two  daughter's 
fons,  who  were  alfo  the  fons  of  the  fon  of  Hin- 
PA;  and  Asjma,  two  daughter's  daughtersj 
^s  in  this  pedigree : 


/ 


Zaid.     Zaineb.     Aa'isha.    Ha'reth.    Hinda.     Asima. 

D. S.  D.  D. S.  D. 


D.D.  S.  S.  S.  S.  D.D. 

Amrü  himfelf  afterwards  dicd,  with  no  heirs 
but  the  grandchildren  of  his  úneles  and  aunts : 
In  this  cafe  Abu  Yüsüf  would  have  divided 
the  inheritance  into  thirty  parts ;  twenty  for  the 
paternal  ftde ;  that  is,  fioe  for  each  of  the  fons, 
and  as  many  for  each  of  the  daughters,  who 
have  a  double  relation ;  and  ten  for  the  maternal 
fide,  orfour  for  each  of  the  fons,  who  are  dou- 
bly  related,  and  one  for  each  of  the  daughters : 
but  MoHAMMED,  having  divided  Amru^s 
eftate  into  thirty-Jix  allotments,  would  have 
given  twenty-fóur  to  the  paternal,  and  twelve 
to  the  maternal  lide ;   that  is,  Jix  to  each  of 

* 

Zaid's  granddaughters,    as  fuch,  2CqA  four  to 
each  of  them,  as  granddaughters  of  Zaineb  ; 

two  to  each  of  Aaisha's  grandfims;  three  to 

each  grandfon  of  Hareth,  as  fuch;  and  two 
more  to  each  of  them,  as  grandfons  of  Hinoa  j 
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while  one  thirty-'Jixth  part  would  have  gone  to 
each  of  Asim  a's  female  defcendants.  The  rea- 
fon  of  thefe  diíFerent  diftributions  will  appear 
from  what  has  preceded;  but  the  arithmetical 
proceíTes  would  fiU  many  pages,  and  would  be 
thought,  I  am  perfuaded,  unneceflarily  proiix. 
On  the  chapter  concerning  hermaphrodites  *, 
I  íhall  make  no  particular  obfervation ;  fmce 
monftrous  birtlis  are,  I  truft,  éxtremely  rare  in 
all  countries,  and  the  fubjeft  is  too  íhocking  tó 
be  difcufled  without  a£tual  neceííity ;  nor  will 
it  anfwer,  I  imagine,  any  ufeful  purpofe  to  re- 
late the  oíd  Arabian  ftories,  and  ñrange  opi- 
jiions  of  fotne  lawyers,  concerning  the  longeft 
pofiíble    time    of    geftationf;    which    is    now 

limited,  on  the  authority  of  A  ai  sha,  one  of 
Mohammed's  wives,  to  two  years\  and,though 
the  Mufelmans  have  traditionary  accounts  of 
three^  four^  or  even  Jive  children  produced  at 
one  birth,  yet  the  praíüce,  we  find,  is  to  re- 
.ferve  the  íhare  of  one  fon;  or  that  of  one  daugh^ 
ter^  \íy  on  fuppofition .  of  her  birth,.  the  fum 
referved  would  be  largerlj:.  The  pradice  of 
refervation  for  the  unborn  child  is  well  explain- 
ed  by  the  cafe  in  the  text,  to  which  w:e  may 
íiow  procef;^  fmce  the  rcíl  of  the  chapter  needs 
po  illuftration ;  unlefs  it  be  neceíTary  to  inform 
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the  reader,  that  a  wldo'w  ought  by  law  to  ab-^ 
ftain   for   a   certain   time   after  hér  huíband's 
dcath,  from  the  careíTes  of  any  other  man  ;  .and^ 
if  íhe  freely  confefs  that  íhe  has  not  abftained, 
it  cannot  be  certain,  that  her  huíband  was  the 
father  of  a  child  born  more  thau  fix  months 
after  his  death.     Let  us  then  fqppofe  Amrü  to 
die,    leaving  a  daughter  Zaineb,  his  mother 
Asuma,  his  father  Lebid,  and  his  wife  Rin- 
da enfeint  *.     So  that,  if  a  male  child  be  born, 
Amrü's  eftate  ought  regularly  to  be  divided 
into  fwenty^four  parts,  but,  on  the  birth  of  a 
fcmale,  into  tiventy-feven ;  becaufe,  in  the  firft 
cafe,  the  Jhares  are  an  eigbth^  for  the  widow, 
and  2ijixth  for  each  of  the  parents  ;  but,  in  the 
fecond,  befides  the  íhares  juft  mentioned,  the 
daughters  woüld  have  two-thirds  between  them, 
and  it  would  be  the  cafe  of  Mimberiyya'\.    Now 
three  is  the  common  meafure  of  twenty-four  and 
twenty^feven^  an4  the  feveral  meafures  of  thofe 
number¿  are  eight  and  nine^  either   of  which, 
multiplied  into  the  other  'whole  number,  gives 
two  hundred  and  Jixteen  for  the  produñ;   and 
that,    according  to  what  has  preceded,   is  the 
number  of  íhares  into  which  the  inheritancc 
muft  be  adtually  divided.      In   the  firft    cafe 
HiNDA  would  have  twenty-feven  íhares  j  Lebid 
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ahd  AáuMA,  each  tMrty-Jix^  the  pofthumoui 
{ovL/eventy'-eight^  and  ZaIneb,  hÍ8  fifter,  thirty-^ 
nine\  but,  in  the  feCdnd,  the  widow  would 
have  twenty-four  \  and  each  of  the  parents, 
tktrfy'^two  j  whiie  the  pofthuínous  daughter  and 
her  fifter  would  divide  the  remainder  between 
thcm,  cach  Idióxí^  Jixty-four  íhares.  Shoidd 
four  pofthumous  fons  be  born,  ninety^nine  íhares 
Would  go  to  the  widow  and  both  parents ;  while 
the  remainder  would  be  divided  among  the 
children  by  the  rule  before  mentioned,  Zaineb 
l^ceiving  thirteen  parts,  and  each  cf  her  bro- 
thers  íwenty-Jix ;  büt,  in  the  cafe  of  a  mifcar- 
Tiage,  the  daughter  would  be  entitled  to  a  bun-^ 
dred  and  eight  parts,  or  a  moiety  of  the  whole 
eftate,  and  the  nine  parts  remaining  would  go  to 
Les  ID  as  refiduary  heir. 

The  time,  at  which  an  abfent  perfon  is  pre- 
fumed  in  law  to  be  dead,  has  varied,  we  fee,  in 
difFerent  ages*;  but  the  modern  praíiice  I  under- 
ftand  to  be  this:  if  Zaid  has  been  fo  long  ab- 
fent, thaf  no  man  can  tell  whether  he  be  dead 
or  alive,  and  iffeventy  years  have  elapfed  from 
the  day  of  his  birth,  he  is  prefumed  to  be  dead, 
as  to  his  own  property,  from  the  end  of  that 
term,  but,  as  to  his  hereditary  claims  on  the 
property  ofanotber^  from  th^  day  of  his  abfence; 

*  fage  262. 


THE  SIRA7ITYAH.    -  319 

fo  that,  in  the  firft  cafe,  no  perfon,  dyíng  within 
the  feventy  years^  could  have  inherited  any  part 
of  bis  eftate;  ñor,  in  the  fecond,  coüld  he  inherit 
from  any  one,  who  died  after  the  day,  whefí  he 
firft  was  miíTed.  Though  the  arrangement  of  an 
inheritance,  on  which  an  abfent  perfon  may  have 
a  claim,  be  fuflSiciently  clear  from  what  has  juft 
preceded,  yet  a  feigned  cafe  in  illuftration  of  it 
will  not,  perhaps,  be  thought  whoUy  fuperflii- 
ous,  If  HiNDA  then  die  at  Mur/bedabdd,  leav- 
ing  Amrü  her  hufband,  with  two  fifters  of  the 
wholeblood,  NA^'DiRAandSACi'NA,  allrefiding 
in  that  city,  and  a  whole  brother  Zaid,  who 
has  long  been  abfent  and  unheard  of,  we  muft 
confider  what  efFedt  his  Ufe  or  his  death  would 
have  on  the  inheritance  :  if  he  be  dead,  Amrü 
muft  have  a  moiety  of  the  eftate,  and  the  fifterá 
two  tbirds  between  them ;  and,  if  he  be  Hving, 
the  widower  will  ftill  have  a  right  to  his  half, 
but  Zaid  will  take  twice  as  much  as  either  of 
the  fifters.  Now,  on  the  firft  fuppofition,  the  af- 
fets  of  HiNDA  muft  be  divided,  as  we  have 
Ihown,  mió  Jeven  Ihares,  of  which  Amrü  muft 
have  i};>ree^  and  each  of  the  fifters,  two\  but,  on 
the  fecond,  into  eigbt  j^axts^four  of  which  go 
to  the  huft)and,  and  two  to  the  brother,  while 
Na  DIRÁ  ard  Saci'na  can  only  have  one  a 
píece;  fo  that  the  widower  has  an  intereft  in 
fuppofing  Zaid  alive,  and  the  fifters,  in  fup- 
pofing  him  dead:  fifty-JiXy  therefore,   or  the 
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produát  óf  feven  and  dgbfy  which  are  príme  id 
oné  anothef ,  is  the  numbcf  of  íhares,  into  which 
the  eftate  muft  be  divided  ;  tzventy^foiir  of  them 
being  delivered  to  Amru,  and  feven  to  each  of 
the  femalcs,  as  the  leaft  íhares  to  whjch  they  can 
ín  either  event  be   feverally  entitledj  if  Zaid 
then  return  to  the  city ,  four  íhares  more  go  to 
Amru,  and  fourtcen  are  the  right  of  the  bro- 
ther ;  but,  if  his  death  be  proved,  or  prefumed 
by  lapfe  of  time,  the   eighteenxtkxvtá  íhares 
muíl  be  divided  equally  between  Saciña  and 
Na  DIRÁ,  to  complete  their  tzv o  feventbs y  which 
the   law  gíves,   in  that  cafe,  to  each  of  them. 
The  Perjia7i  commentator  has  added  three  cafes, 
in  one  of  which  the  two  firíl  divifors  of  the  af- 
lets  are  compojit  to  each  other;  but  the  opera- 
tion  in  all  of  them  is  too  eafy  to  require  an  ex- 
ample, 

In  the  fedions  concerning  apoílates  and  pri- 
foners  of  war*,  there  feems  to  be  no  obfcurity; 
but  it  is  proper  to  add,  that,  as  the  law  is  now 
fettled,  the  heirs  of  an  apoílate,  who  were  in 
being  at  the  time  of  his  death,  are  entitled  to 
their  legal  íhares,  whether  they  were  born  be- 
fore  or  after  his  apoftafy  j  though  a  huíband  or 
wife  cannot  fucceed  to  an  apoílate,  becauíe  a 
ehange  of  religión  is  an  immediate  diíTolution  of 
the  marriage. 
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We  are  now  come  to  the  concluding  fefkion, 
whích  cannot  be  better  illuftrated  than  by  two 
feigned  cafeá  from  the  Perfian  and  Arabian  com- 
ments.  i.  Zaid  and  his  daughter  Abla  were 
at  fea  in  the  fame  íhip,  togetherwith  Bashar, 
his  brother's  fon,  and  his  great  nephew  Amrü, 
fon  of  Bashar:  the  íhip  was  loíl,  and  all, 
who  were  in  it,  periíhed  j  fo  that  which  of 
them  firft  died,  could  never  be  clearly  afcer- 
tsdned.  Now  Amrü  left  behind  him  a  wife 
and  a  daughter;  and  Abla  had  an  only  íbn: 
in  this  cafe,  by  the  opinión  of  Abu  Hanifah 
and  his  foUowers,  the  four  drowned  perfons 
are  fuppofed  to  have  periíhed  in  the  fame  in- 
ftanty  and  théir  feveral  eftates  go  to  tbeir  fur- 
viving  heirs  refpeftively,  according  to  the  rules, 
which  have  been  already  explained ;  but  by  one 
of  two  traditions  from  Alt,  the  aflets  of  Zaid 
being  equally  divided,  and  Abla  being  fup- 
pofed to  have  outlived  her  father,  the  fon  takes 
one  moiety  in  her  right,  while  the  other  moiety 
is  conceived  at  iirft  to  have  vefted  in  Bashar, 
añd  then  in  Amru,  between  whofe  widow  and 
daughter  it  is  diftributabie  according  to  law. 
t.  Kasim  and  his  youngerhalf-brotherH asan 
were  drowned  in  the  fame  boat,  each  leaving  a 
mother,  a  daughter,  and  a  patrón,  by  whom  each 
of  them  had  been  manumitted :  then,  if  each  of 
them  left  ninety  pieces  of  gold  on  íhore,  the  pro- 
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perty  of  cach  muft  be  feverally  diftributed,  ao 
cording  to  the  Hanifeans  ;  the  daughter  of 
cach  taking  balfj  oxforty^jive  pieces  j  the  mother 
z,jixtb^  orjifleen^  and  the  manumittor,  as  r^íi'* 
duary,  the  tbirty  pieces  which  remainj  but  ac^ 
cording  to  Ali,  the  younger  brpther  Hasan  be-* 
ing  firft  confídered  as  the  furvivor,  that  refíduo 
vefts  in  him»  and  is  then  diílributedj  in  the  juft 
mentioned  ratioj^ia^of  it,  orjift^en^  going  to 
his  daughter  j  zjixtbs  or  Jive  pieces,  to  his  mo-i 
ther  3  and  ten^  the  raíidue»;  to  his  patrón ;  next, 
Ka'sim  being  fuppofed  to  have  furvived,  the 
fame^rule  is appli^d  to  him;  fo that  the  daughtei: 
of  each  takes  on  the  whole  Jixty;  the  molber^i 
tw^nty }  awj  the  manumUtor,  ten  pieces  of  gold» 


05      ^u/  ^  >>o  cj  ^  JO      \y    r^       o        :^  i      :í    :*      o^ 


¿Uai.lyiJI     \j¿i\JÓ\\j     (_5yWJ^I     L-^Uá=Jl     lvJ<*     X^    ^ 

o$         5      I      >    o  uS   o -'O  5j  ^    o   :?         >o>       >  >  ^o 


^L*   ÚCÍÓ  j  ¿u.*3cr^l   a;:£=JI£=»   íüJb  »JMI  _^lo^ 


-^  •• 


>    >o       ;¿  xO^o         es     j     j  •^    >.j  íS  o  j   o  ^o      o    > 


o  íS     >  o       tS 


•^      tf 


N.B.  Th&  i4ra¿íc  sheets  must  be  placed  according  to  the  signatures  (from  the 
right  hand  tb  the  left)  so  as  to  begin  where  an  English  book  would  end^  and  to  end 
where  that  would  begia.    To  foUow^  page  322^  yol.  vi. 


* 


J^         C,  S 


o„  O  O 


•   ^ 


•       # 


>     S-í    ->      •.  ,0 


All^jly'l       •  •  - 


pvo-»o>  >>o-       *>^piO^ 


h  ^  ^   »ss: 


-^í' 


•  • 


(A 


•    •      iiH'(i>^  •    •     .     •    »      (^>^'(¿)*>«    •     •    *     .      (^ 


iá.»     .     .     . 


H 


^'^j^l  ••»#••  J^n^i  .  .  •  •  I^J** 


-»Üb^|  UCXylf  ¿Jbw  AÜI  ti^  f^\:¿&:^\  Js*  W^^oj 


t*r' 


o     Jt»      o 


UiXSsJi 


*** 


■  «  ^ 


JO         (Sí 


•  • 


¿Gií 


•       » 


•<*     • 


•       « 


.   .   n 


«o       íf  o       S"  o  o^ 


Aj/rwJul. 


^'x  X  •• 


.     ÍV 


♦ 


íí  n      s  n  o  o  o  o  o 

Aj  (.ol  Cw.  CXaj  CUj  («oI  C^^  . 


VlH' 


•  ^  «^     .^    -^    -"  -I* 


^:^ 


•        • 


-^     .-^ 


.    (V 


a-  o 


^-A-u^jJic:wi;^jo^ 


•    -í' 


fi 


>S. 


o         o 


o    •o 

•  •  • 


íeH' 


-*  ^  y      y 


t^       » 


•  •  • 


->    ^   $0 


í^l. 


.     IV 


.     fV 


•         • 


-*>'-  -^ 


tií^L?^ 


0^>».^     (w 


'> 


tií^UP'- 


•     • 


.     IV 


»  • 


•  < 


o 


•  •  • 


«V 


O' 


a*       ^ 


•  t>íy^ 


o     • 


•  •  • 


•    • 


o    • 


(V 


•  -      ♦  f '      1 


LH' 


o  o  ^  '^ 

'         •  I 


^      ^.^ 


í  — v^^---LH 


IV 


VOL.   VI. 


J 


•       * 


'  >oto    j  :?  • 


Oj<Oí  oj^o> 


«.  r  f 


lyiS .   .   ..   .   .  i«^   ♦   .  ^.  ;  .  lo 


9  '~  ^^^  * 


^.f  ^< 


MaO      .      .'    .     \        \^ 


>,       ( 


v-     >   o 


y  M 


>■        ^-  '  ^  .  .^  ^  r 


ss  ^  O  ís    S*  0£ 

1 


V 


->  í'  ^.í''  -^-^  r>.-^ 


r        % 


.  .  ¿iíi ¿iuí  ....   u 

tpr..^»  r-.r»  4^''^<l 


'      ir     '       •  .^      •'        '        vO      "     ^     "  '■         •      r.      «      I 

r 


t  » 


•         •  •  «  •    W>7W  I      •  •       .  é  »         • 


1 


•  ( 


«         t  ^ .  ..     '  f  %        «■• 


n 


^^     x¿  t 


->  o        á  .^ 


*  •  *        %   tOJ^  I  •  *^  ^ 


V_J-        >* 


-^'^to    J 


^  • 


U»l¿píf  OtXt 


*•         '!• 


•  •  •• 


O^^J 


.     ■.     \jJUCl 


<  » 


«  •  • 


•     1 


JL^,.> 


'•      Ú[!3U  4     ;     ¿     ;      ÚC3C     •     •     «  '  • 


ir 


I ' 


<-r 


«   • 


**1?  o|    •   •   • 


ir 


t 


0      1-''. 


f 

>i    •      •      •      • 


•> 


f . . . 


íf 


*  * 

É 


5^P^  .    •  .-    •    ¿^¡^1    .   ....    f 


>  >of  c 


^    »    -• 


^^  c 


SÍ      í 


r^'  O 


•  • 


l4 


V    ¿>.y<. 


^^•^  *»*  <**-*  -*  •►-Tai  ^^ 


•  .,  ^  '^ 


»-l 


v  o      ñ  ^*y    >  >•>     ^o    •      ^^^jo    ^    %,  ^ '>      >oo      "i  o>xj> 


•J  flí  ^OJ'Í        '.^    I^^JxO         w^jO         >•  OJO  >        >ío 

I 


HmV  >  -•         ^'^^V      J»    >    >     J'J»    ^J^J^*^  >-r^O  ^J^O  O  >J 


%|IÍ^/*  fiS^^  4.^^  éS^^  ^  A^^^i^^  ^  íjC^j 


^    >*  - 


'*'*         ->->  «^^  «^'1^ 


V^-v-^^-V    J's^^    -^Sr!/"    Si^SP^ 


••  "^  •• 

J  ¿uW  JtXJu  (^^  aU^js^I  -<^^^*^  ^jltijjixyll  JjU«« 


M/^O  JO  í   '^    ^ 


>0    >>  ^  ^^        o  •  o         >         >      ^o$    •    ->o:^  ¿•OJO  -^ 


V  Q  o  JO  >•  ^xJ^  ^O  >  J^>»^0>»^^         Ojj 

(^^.AyX>*Xy  J I  dXij^^yl  ^.^««XmjI  ^Is^/J  álAM^X^-^1  lyi^* 

•     •  -*  ••!  ••-*  •••' 

>•  ••  ■  .     . 


OJ  y  o  ^-^    Jm^^J^        >       w  íS^        ^O        >f^O  Oj 


>»**     «^  y  -^  a*  ^     ' 


o^o         y  ojá       yo^j^y^o       x^^         y^     ^^ 


ri 


»  • 


JO  á  .^ 


« 


••  •• 


O^^J 


•      •      • 


'•   '  lXIU  4    ;    •    ¿     uC3u    •    »    « *  • 


ir 


i*'  • 


<. 


ílj  ^jí  . 


^  ^  ^  ^ 


•         •         A 


»p 


t 


^<    ^í  ^íC 


•  I       ?• 


w  •    «    *     S-^y^'  w     «    «    • 


(!*' 


«      « 


f 


n  *^ 


•> 


•  •  • 


f  . 


•  • 


11^ 


I    ' 


cSü 


f 


•  t^ 


•  »  •  ^ 


•• 


10 


«  ■»' 


&í^l 


•  • 


•  •  ¿!/J'  •  • 


ío 


•      • 


.  i4 


¿iri-b") . 


«^«SLlyii  .  .  <  .  fO 


e^  ^  j  ^Uís^l  ^jj^  fJ^  cXa^lj  J^»  JL^  U^iy  u 


¿JUjaXII 


pl 


♦  * 


!<o      Ojo     >xI>->     ísO     "5       uS>ojo    J    o>^       í^oo        iO>>j> 


iO*íJ^ '  K^JJ^  ^^♦^  V^'tyJ '  '-r^^^^'v^^  W  L5W 


% 


'j  flS  >0-íO      >^  ^í:;¿>jxO       w^ojo       >>.         ojo'      >      >ío 


$>o      >  o       >  o    $     ^ 


J  O^    íxO 


X      «•# 


í  o         J      >  > 


•*•   I     •• 


#t?    •  '¿'O    o 


>0  OJO         ^>  OJ>  o        ÍOJOJ 


.r***' 


^fjopey 


OJO^O      JO    J     J  JO  J    >    J  JO  ^     X     ^    ^J  -^  •      ^     ^    JJá 


o-^o     >         >  o  >  o^ 


■^     yj^-f      ^  ^  '-f  ^  -'^  *<»  o^o 


^  o  • 


*  • 


p¿=g^igi<^  }^  (¿jai  "s  j  '*¿i;¿.  ¿u  (¿I 


c      o^  ,3  0  to      ^>        :?  -^  ^  **  ^o^n  ^n     c>  t      >«> 


^^^Joi^i^'fo^  jU(^c;^A^c^^       (¿)^^U<jM# 


-íf 


^■3^  ^        jr 


*K^O  JO  ^  o  ^ 


•O     >>  ^  ^         o  ^  o  >  >       ^0:5     •     ->Oí    55^0_>0   .^ 


^UJI^.XLj  Vjs^b'^  ^-Í3¿jl  JJijl  ojJl  ci^u^f 

(jA^X*ísy.J  I  tXij^y^  íwXwjt  ^U^/^  áXA*íJ»[á=Dl  ly3  ¿dysT^ 


^jbuoAjp  (^IxM^xásaJl  aXJI  A^íi^  /^xiláÜI  cXÁC  4  (¿^^íy^^wg^í 


>•**     ^  ^  •  a^  ^ 


M 


I 


<!?•  :i*oo  •o       OJO       ^>       oj>        o      $ojoj 


o  JO^O      JO    J     J  JO  J    >    J JO  X     ^     ^    ^J  -^  •      ^     ^    JJÍ 

5    o-^o     >         >  o  >  o>        >  o^o  ^  o  • 


w  iuW  JcXi;  ^Jx  iLU^yJ!  j^^^^"^  (^IcSyíXyJl  JaU^ 


w^O jO  ^  O  ^ 


>0     >>  ^  •         O  ^o  >  >       ^o$     •     ->oí    Ci^OJO    -^ 


^^UJI  *¿^  Vr=^b'^  v.isr'jl  JJijl  Oú'^l  c^UIÓ! 


VCí  OJO  Vx^^Jy  xO  >  ^^  ^  ^     o     ^   ^  ^         "O    ^  J 


*'**>'  ^  •  *»  ^ 


M 


iO*f^^ '  Spl¿>^  ^^O  »^^ '  «■r^»^¿'^tj  c^>f> 


« 


'j  fiS  >ojo      :>^í>>j>'0       w^^jo       >>•         ojo'      >      >ío 


$>o      >o       >o    $     >    >      joí   í^xO       >    c5         >í  o         J      >•  > 


#t?    •  ^O    o  >  o  OJO  ^    >  o    J      >  o         $0        JO    J 


fí  ^  OJO  ^  o       ^  ui  ^Oj  OJOJJJOJ^J^O  >^>0       •J>'0  o       >J 

0J0>.0      jO    J     J  JO  J    >    J  JO  •     •     •    ^J  ^^      ^     ^   JJí5 

o-^o     >         >  o  >  o>        '•  o^o  *  o  • 


(ól 


J  AjW  JÜÓÜ  (^_^  AUw*yJI  J<^^^   0^*^y^'  Jv.l'*»-* 


O  •  •?  ^    o 


ckysr'l  ;  JU  ^^343U 


««•o  jo  ^  o  ^ 


>0     >>   ^  -^  0^0  >  >        ^0$     •     ->Oí    ci^o_>o    .  •   ^        ^ 


^^^üJI  ^XLj  v^ysí^l^lüo  v.JbsrjI  J^jl  c>j^l  c^Ulci! 


(^^JkyLi»*yJ  I  ¿CsJjJy^  íWXwjt  <Jlí^/5Í  áXA**j.Aá=Dl  ly3  ¿ojosr^ 

» 

cXiC  jlyJI  VJivy  (<^   S^"^-  ^^'V^^     Ü^  (<^  AAmjJcSsI  U  • 


o«>  X o  ^-^   -^w^.-'^-^       -^      *" 


(^bt^Aj  ^lAN^xásaJl  aJJI  A^íi^  /^xiláJI  cX^iC  4  ^^ 


>•••     ^  ^  -•  a^  ^ 


O^á         •OxJ^>'*»0         ^^  ^o       ^ 


**•      >" 


*"♦ 


Aíl^í  ^^  Oa.!  UL^  J  lÓl  AJÍ  Xjl^pl    JbUá  g^  ÍOyJI 

■>      >    >         O  >J     •O^     o  ssy^»        *^    O     J  O         ^    O  yy  olí  jO  -'^?         «  ^ 


i*'  >* 


OJO  ijO-íO^x       ^       o         >       o  >  C   OjO^         0J0<*»0       J   y 

>  -j^   ,      OJ        >•         o    '    J  jO      >        ^SS^J  gx  o^  «• 

,  »^ V  AJL¿^  JU  e^  AAA*¿ij  ^-Aájj  ,^yi>»  <>^  ^-^s^-cy 


o  oí      ^OjO^     •      ^       •x         o^         o  «>  o       •o       >*   o     ^^^y^ 

1 


•      •J'í      >»^  ^-^•Oí    ^    O^^O       ^       j>      J'      é^  -*«S5         ->  >»  >>^0  >   O  ^ 


•  >•  >•    ^ 


>^0     ÍO      ^O^J^OJ.^^^^^O        O^         o  -íO->0^     >.    ^      ^ 


ssO^    >   Ojo      >«-.  O^     xJ^  ,0        Y    1''-'  *í|  ^    ?|''  '><»»• 


j^gía^Uw*S^C>^l4Á-e<¿^J(^^A>AÍU(^;^^ 


v^ 


.e_^  cj^/^^  -^^'  cj^  A>-^^*v^  ax«i^  ^Vj  ^:yh 

•v 

¿•I 


Oxí        I.»  >    O   ^    X      •  $o         o     ^  >  >  >        JO^    >        •*    -^    > 


o    ^      J        0      0^^^^->^Í0^0         3S       >-.'0>ssO^ 


^     ^M  • 


^Jjjéis^  j/OsÍj  L^^J  ¿LU^w^I  ^í*^  'v^^  ^^jw^  ^^j 


^-^'^  "¡/-r*^  ^¿5^^^  Ci^»"^  J  o*^"'  t:ít?>J^'  c:r«  '^b 


VPL.  VI,  H 


''^^  <:^,J¿^  ^'(^'a^'/JOJÜ-  ^^gXcj^ó  J^l 


O^l:^  jJlYitáj  (^j'  AÍj^I  aXa»*a^  ^^  Ajy^ioií 


o  ff  OJO  ^^^^o5    -j    o  •o  ^  ^O      -'^^   .1  j 


•       •OJ^>'0*^JOxO         ^  y  y  y        y  y  o         •         I  o       X 


#»  y 


OckLó  ^^;¿XaJJ   UsÍ^^-*-»  ^¿)y¿=j\J  'yAi   ^>>v)l    5¿^ 


-^    •      • 


I^A 


O        >JOx      -í^Oj^j 


o     íi^í'^JiOxO  ^^       o  y 


o' jf^^^¿¿^ÍÍ^íi»i^'  í:UÍÜI^  Cjyil  ÜjJI  ^^-  J) 

I 


^       r*^.^       í 


o       o      ^    ^  y^         o 


o    ^  o 


O     xJQ 


*^     ^    O  ^j>        wü^^O  x^O]g 


O  O^xO         ^      J      ^      w  y'i 


y  O^  O  "t  •^O^Ox  O-^Q  I 


O^JO       y  y    ^        •-* 


.>a.^  (^1  fti^l  eój  J^l  iJA-.Aá^^  VJÜ^JC^^.^ 


>•   J    o$ 


j    I  •o 


^^O^y      ->0 


as  y  gs  ss  ss  *^-^   *  -* 


y  y       O       ^J         y  y      y 


^         y^n       á^$ 


O     •     O  j     O        o 


ey^  ob^j^^^^  <^'^j^'^' ^1^  o^jy-^'-íí^ 


¿ 


->-•  -^  o     JO^       s?0       •OJ      -Í^^^O        y  y  y        O        >*        J  >« 


¿         «í 


y         y 


y       y 


filJ    J  ->•     O  * 


^^aXx^Ií  t^xiü^  üJy  I  ^  ^\^  kL>^^  oU  ^*  o^^¿& 


o'-  <-)v=^'  ck!'->^  ^^^^^  L^  cW^'  «^Víí.  ^7*^^ 


í      o     o 


*'>• 


Os-         o  •o     o -^ 


•  --^ 


•  *^  -^  ••       •  X       •• 


>  O      X  ^       O^O      CS--^      y  ^  y^  («>•  •Ojy'JxOjE      ^JSífc 


^  ^ 


oUj  ^^*j1  (¿^^axj  ¿uXi'  v.-^^AAai  ^--«Íají  aXÍI  Ay^  cX^iSí* 

X  •       o      •jo  ^Jíij    ^    ,  >*      o  •   j  o    j  o>.-í^o  j  X  •j^  o    $  •Jc:^ 


^-*^>'-  (w5^'  t:^^  e^íy^-'j/J'  ^'^^Lj  eí^'  ^r^A*^*  C^/=^' 


t 

X       JOJO^      o      •        J        Í^O  >>>«•      ^         JO^-Í^^JíS         Jx  ^ 

¿uXca  ScX^U  CXl^l  cX^U  (¿;^l  ^^T^^tV^  ^^^^^.^^  ^ '  'S^^ 


o  JO^O  •         >       O^         O^  >»^       JO         ^OJ>   ^J^  ^O  ^O 

•  h  ^  y    '*  ^ 

>'0  CS^íO^         O^Ó^CJJ^^^O^         >•  >^o  0$^^  w^O 

V^  JSljl  J^l  íü^^^^JcSal  ^l^  Ojjjb  v:i,bs.j  Oy^l 


rw 


^  ^  ^    y  >•  O 


O  j  •>>   -í    .     -í    J  í  >*  -í  Ci       J 


^ 


*^        ^ 


O         -í    -í  * 


'O      ^  o  j, 


o  >.  ^o 


^     o  J?  J^ 


J  X  >     o^o 


¿üu  ^ji  /tfá^'  ^  (^^JyC^KNv^l  ^-^^^^^  vv^  (¿>^ 


•         >• 


■S?'OJO>'^        >»0^9-^  ^O^'.Jxx       ^ 


O^  i:^jAxjjj'i(^Sjj 


s=^'c>^L5^     ^ 


Ojo,      \^     ^  y 


n  ^  o 


so    tj    o  ^  y  ^^        O'i.O      s. 


í  o  X 


-^Ot     J  y  o 


o     o       y       y  y  ^ 


o        o  y       ^  y  y      ^^  v  y 


o  y  o 


cüsr''  í  <9  VW 


•       -** 


J       y  y    JXú  <^  y        y       »**         O  -^  O  Ox  O  O  y  yO         y.  y     O'í    y^ 


•     -' 


o         >.      'í?;S^^-íJíl^  O         JO       y  •O-íO'^ 


->    o  -^O  J    o,        >^JO^      Jíí  -^        ^  íS-*'       J      o       JO^      ^J 


I 

^  y  ^  y  y    o  j   o  ^      o  ^        JO  o    o    ^  so  y    o       o         y   \j  o  JOJ>* 


^         ^       y    y 


''ss^^        •       >.       o  üO  y  ¿         y  (j  y  •OJO,        C5Í  Oy»  •   oí 

«1. 


O^    (j     y  o  oí  'S'Cl^^J^I^  yO  %  y         y     O  Sí        O 

X  y  y      y  y  .    ^  y 

O 

^—^^^  ¿^  (¿j^^yv    ^*— ^^^^'  ^-^^v.  cJ^^  j'  (¿^íV^íy^^' 


-f       • 


y  y       *ss  ->'  y     y       y  '     y       y 

%       O     y  yO    y      O  O  ^OjyOy      y^  ^  ' 'Á   y        y     yO  yO    ^   y.O    JS 

o^^j  [:J-t^  cj^  ¿y^J  **»»*j'  í¿í-«¿*^j  J^  lí  ^y^' 

y  y  y  y  y  ^    y  ^  ^  >  ^>'  » 


y    y       O  y  JO      y  SO  y    y^y  *>  y  O  S  JO  •OjO.^'^Ox 


<J^^*y»**  '>-*^  ^J*^\:^íVhy^'  ^-*^  v-5^^^^J  fv^ 


rt 


•í^y-í^íí 


« 


<*^^     -Q^^o$  Oí        o^oá        á^-'  OJO  ^o  j  ^. 


^  «*» 


^  4^  y  ^    ^  "^  y  ^-^ 


Jv5    -í     "T^.  ^9.  O-J  J  O  •    -r.^-^  i.^Qj 


l¿^  V^  ^'  ^^^  aJ(^  JI^JI  J^  ¿\3j^J\^l,,  ^S^\ 


•    >-      >-^  ••  ^  •^ 


-^  #      X 


i;gi  /iLi  ¿i  4^1  üsfpi  j  iLi  jü'i  gpü  a¿jc;¿(:í 


o^iy  icxJjj;^iyü  icyiói^y2r*(-Lj  v^*v^^^ 


YH 


*itxc  ^uxci^r*  fy^jf  o'<^'  ey^  r**^  ^~*^./^  ^^ 


-*  • 


>''*»'  o   ^  JO  ^>         ^     f^     ^    ^     ^      ^  ^  O  O  ^       >  í^  y  • 


0-^>      ><>J^O$  0$  O^od  SS^^  OJO  ^O  J  'J 


CvUJ  a^  jgi  v^jl  ¿  v^  lv3>^U»  v^i  o^l^  *ifi 


•      -^-^ 


í*-^.**--^       -'^       "'í,  .<         O  .-^^*'>'^^-^í*-'-><       O^,^         ''-* 


(Jb  ULo  &j)j^\^M\¿  f^ &j\\j¿\  -iy  a)  CXil^  i^ 


JO->^  S5_  .-*< 


**>'  '>•  •■  X  ^  ^    ^     ^ 


y  ^  y 


y  y  **y  y    ^  -'**-'  y     y     '*  y 

l^"^  V^  *Jl  OvJLJ  AJC^  Jl^l  *¿^ 

^ss-^-^  y       y  ^  *  y    y  y  ^ 

O        >•     y^Jw    >•  yyyO  \      y  0->  O  O^'O  ^^        y    y   y     ij  -^  y  ^ 


^        -^y    -^yy  **  y       ^  y        ^  y    ^  y       ^  y 


'^Ij     ^  y  y  y  O  yy     y  y(j       J         y  y        O  y   y'  y  ^^'y  %        uS  ^ 


y  ^        atf     *.» 


^    y  y  -^  y  ^^  ^    y    ^  **  y 

y      y    <J      y  yO'S^  y  f^      y   <Jy  O  y    ^         y     ^'Á'^y  ijy  ^  O      ^ 

-*  y     *^  y     *^        y  ^  '^  ^  ^    y  -^ 


KO 


,  ^  '     ^  >»  X  .        ¿  as-'  55  -^  'sí:  as     • 


"^    y^  ^  '^  ^     ^       ^       ^  *  \^y^       ss       •' 


•*        y 


y  y    ^J  ^      y 


««     í     O  u;  ^  O  y     O  J'J  yOs-  yO    O 


y  h-                            y        y         y  y        y    y                 "*  y      *    ^                           y                 -^      y 

^^J  Jy       y           y             O     y  y       ¿S             ^J      O       y          yy^^    y  y  y-         y                 O  JO 

•  •  • 

>  y  y                    y  y             ,          "   ^ 

-'^                            y                      **     y                        y   i-        ^  &      y     **  y 

^  O^  y    y       O      d              ^        0%  y  y   yf^        J  yy  y  s#            C-JO           y     y  y  J^  ^ 


^■:^-^0>í^  t:^*^  (^¿j' ^^'í-^ 

-^  -'••-'  ^  ^  ^y  y 


VOL.    VI,  G 


y  >0.     -ÍCJ     .   ís^í       x>^ 


o   «*  ÍT   o  ^ 


Jd^       •y'O  C¿      -^y^  O  JO        fl'       ^        ^   ^    O       X    '  -555^    O  "O        J  O  ^  O 


Al/ jgi    UÍS^I  >y^-Oc^!^  «i^llól  AJl  ^  ^^1 


ss        c;  J     Sá^'  ^éoJ^y         y        •>•       Oj^-^O  y»^  ^>^ 


^  >• 


Ojo  Vito  •    '     ^     ^?  ^         •oío      $uu         •oí'^^  cSx'í    ^ 

>y:U  c^jS^U  í^^ls^l^  Jl^l  jl^  .1^^!^  volóla» 

s!   •  o$o  j  ^        ssfOjj"»íx^oc;        •oí        $*^>o^^       ^í 


J  '^  >-       Í5        •    O  JJx^^'  O^^O^  ^sffy       í*      OJJOJ^.O      • 


i^*xr'AjUíy  ju.^1  ^:^i^  J^£s,  AyCj  ^cj«^^'í»^ 


rn 


^Ímj^\  aj\Ju  ^^Oj  i¿^  ¿til)  \yCJaxi  I  <ÍJj  p  ¡ú\yS\ 


X  ^  ^  •    • 


'^        '^-J-í  .  -^  Oí  ^  ^    ^  ^  o  j         o 


^      ^ 


>''**'        O  ^,90         >.>       >»Oxxx^>'0  o^«  c;^       •• 


>       ^  o  ^  o    ^   I     ^   >:)x  csj      síío  o  »«  •  ^  o  j^fo 


^*    ^  >-  >•         ••    ^ 


-«*  >•  X        >»  -'  '' 


il 


o»    >PJxO$  0$       0^0     c;        s5xx  0^0  -'^-'?i 


OuUJ  aX^  Jl^l  v^j!  ^[^  v^  1-^.^i^  V^l  ij^\j  JJI 


X       ^-^ 


-^.ss.^         -'x         W-.  .<  o  ^  ^,  ^  ^  ^A    ^  «*-*     -*<        ^     ^,      -^  '^      -* 


JQJ^  Sí.,  ^    -^  <  ^   .  -^     ^ 


^  ^   ^ 


^  ^  J»  é^    "^  '^  ^  ^     ^ 


l¿!i¿  v^  ^>  ^^=^  AJC^  Jl^l  J.^  JU»je>jl^U,  :^ti^i 


-^    -^      -'^  ••  -^  •^ 


xrijpi  /líi  ¿i  4^1  cxTp^  j  íüi  jéTi  gpü  a¿ji;¿i:í 


vo 


^^jl    (^1   Jj    lili   ^-*i^l    .^   ^'^=>    fr^    V-^l 


-Jí-jj^-^      ••       o>.^sí       íSjo-'      x'xjw-^      •      ^     •  Ojo 

»•  ■ 

-^                             y                       **      y                         y    í        ^                ^X**  y 

O         xJOjy^       o      í             •        oí        y  y   yri       ^  yy  y       sí            C5JO  ^    ^  ^Jwy 


-^  -'••y  ^  ^  ^y  y 


VOL.    VI,  G 


>»     ^^^'^    -ío      ^'^í     '^i''^ 


o  «*  ^  o 


JfiJ^^O  c:      ^^  '^  *'''        ^       ^        •   ^    o       X    '  -555^    O  -  O       J  O  ^  O 


aJ/ jgi  v-ísí^I  ^Y^UcX^rj  ¿y^llól  aJ!  ^  ^1 


^  «» 


'5  JO  Vito  •    '     X     -^  O  ^         •oío      $m^         ^n^^  ^  n^o    ^ 

>^  (Sy^^  ^^1==^!^  Jl^l  jl^  ^l^^l^  oL^l^ 

•       ••  U  ss     -^  •*     I      .  V  &     ^      - 

l^AXí^AJl^y  Jlá.jl  j.:^l^  ^l£=»  Vj  ^CJ«^*^'íáia^ 


1*^ 


>*    -W 


-^       >• 


-^         ^  ,  éf        ^  •         -^         >» 


/ 

I 


X       í' 


o^  ^^     ío        -».    O**'.^      >»    O   $    J    O      >,       to^      ^9  .->-?'' 


I 


^  •  >* 


^^  ^o        :>^o^oj\9  0^^     -^o>  ^  ^^      \y  \  r>%  o  Jsj  j 


-^  ■''  -^ 


oUfl&M  ci^jl  j»Y*áx?  O^'  cyfcyííiJi  ti>5Í  iJü   ^jÜjl 


o  JU^y#  •  O^x^0>»  -^         ^-^O  ^    '^  y         JiO^        OjjO 


x»  -^ 


^y-    c:^¿Ax¿.l^    tMáí^iJl    Vt=í-'l  '  .3^^l    ^^^^ 


Z  ^         y  ^  ^  y  y    ^  y        h      "" 

ajI  juII  sSj  aIJI  A^il;  ^-;J^^  ^1  <^^  ^y^  j^Sl  cisó  ¿jl 


jUxcb  ^y,>a^'  Lj^  JV'  ^:^^  VV  '^^*=^  '^ 

^áXj  ^  Ju^  5j¿Ü  ^:i>Uj  e>lJU^1ól  l^  ¿yai\ 


^       >» 


y^u 


JO    ^^^^     io     ^  ,j.  ^js    ^oj^^    ^^   t)  x^xo         X     a^ 


rv^!/^*  C^Osí^iy l^  ^  ^  vJu^^ 


o  wí  .  ■?  O 


oj^o^oos       s;>o         <9w,  OJO.     <^       oojojO/ 

(^V  c>^'  Oj^'  ^-UwJi  ^^  ^11^  ^  ^1 


^  •        •     "    -*      '^  *^        y 


^  ^^  j^  0-*0  o    ^^  -^         M»    >«0  >r      o     JJ        xOS         •     o     o 


•  ^0 


^^I^  J^^jI  c:^Á^^  ^KP^I  C^j  i^oJj  i:>^  ¿¿jl  i* 


J^'^O^wO-^  %  ^      ^      J  ^  ^^  ÍOjtWü^^  t-     ^^      ^        ^        0]t  O 


*^       ^ 


>»  xj    j^>    •^i     S'í        o         o       jaSJ^  j  ^^ 


J>»  •       •      J  O J      O      ^  ^O  0^*^]fO  itf    >.  JO  >.  C5^  •      J>í>0]S 


*e-^  v^jK  (^jo^c  ^^-^iii^  j¿.^«>xji^¿ 


<  •< 


X  SP  ^  ^  ^  ^  ^ 


•     ^ 


X         .^ 


X         ««» 


w   ^    O 


«^O         ^  OjJxO^  ^Oo  O^   I     o> 


X       o     ••  Ojo 


I 

^^  ^ 

^  f  ^i-?-         .Oy.J      o      t     ^'^  >  Oí   ^J^  ^  w^o 

j  ^^lyJI   J-y*.  ^^I  OOC  g^  jí^  eyl^  O^AyJf 


•   o.      Oy»  >*  • 


o^o     •        o     .    o      «*     • 


^     ^        i^       ^     ^ 


fii-'O  O^j     o-j 


•     ^ 


O  JO        w 


•       -«'' 


^  O     t^ 


••  ••     •        •• 


•  OjO^     >o^jo     í^o     J^ 


¿•'^ 


O  ^x  O 


-*Og*  •  O^O^OO        >      O^^       "^í     1'^'^     O^xO  ^ 


^    ^  z»  ^   ^ 


Ojo^o^j^       o    >.^ci 


^     •  o  J  o>^o  jtf   J 


o  Ocaí^  1^  ^¿^  üü  ^^l^iuu^  C^ 


xOjO^O     •J^        o    •^^o 


-^"^-^  o     o  >r  o  JJ^. 


vr 


^     #»  ^     ^       ^   -* 


0->]¿0.  >       Z^         O^^O^      JS5        ->•        ^S-íS^j 


-«    'Jv^ 


O         •O^ssO^^JxO  O  O-^O 


-*o  ss 


•  •  • 


VlH 


♦ 


O"**^ 


•^o     s#      'o  o    :>->^^>       o  •o   o  ^  y^j  joj^^      ^o   ^       ^^     •  •  Ox 


Vr^  tH^^j  AjyV  c^  í^  JV  A^^  «S-s^  '^^^ 

•      •       ^    #*  *'  -^         ^ 


^j  Ash^  \aJJJj  ^v*^  W^íi^  Ls**^'  Cí^XjJ]  ^J^l 


J  O      •  o   o 


->jp  •  ^oí 


UAA*ai   OvUlI    cxu   ^j.^1   c:*.La^    &^  ÜCail    e^JlIil 


•^  '^  0^       ^        ^  -^^^  ^  ^^, 


•Í0  5.  Já        j^       ^      55         ^JJO^^^O       O 


^        ^^        O  »    •        > 


^1  aUI  a^=»^  cX^sí^  ¿y^  cH^J  *íyV  o-  j/^  j 

"^  ^  ^         ^       «s     ^  ^  V.* 


x"        •■ 


(J^ 


,.  / 


rl 


•  X  0]fO        X  >^««  .>^^«^-9S         «>^.^9Stf^J 


>»  ^       y  -*  >»         ^ 

^        ^       ^      1^    *^  h  ^  ^  -»•**• 

S^^^  I O  Jw  c:^  (¿^1  cxi^ 


mimmam^lt 


ít    O  á»    O  ^    O 


• 


• 


4?    O  4?  O  *    O 


o^ 


• 


••       •  • 


í^  Jly)l  -^.  aXJI  A..:^^  cXySr»  cXlCj  ^^lOul^Uxü 


^       ^      ^  "y  ^  ^        *" 


VOL.  VI. 


>xo    :3  •o>  >     :?      >    Je:     j 


íoUJí  íí:^j1  ^yi^iói  ¿jui  Aya^ 


OJ  3gO 


O^  C5J  ^^      J^O      J^OjS'^^Oj 


'^  o 


•r>  ^ 


>0^:s!x^  «íxíO 


JO  J 


->  -^   O  ->    SJ 


¿v**j^'  ^^  c^^l  Ajjü»  ejü^ij  AijiL;yJj|  Joesí  J 


(^JJ(  ^-J^lzsí'l  ,^!  ^^  ^^  5^^yJoi  V,UL^ 

^  ^  ••  ••  ^ 


r'-^Oj.x-*'      -^#^      ^x  j£0 


u    •  - 


Oy      o 


í   o 

á?   o 

^    O 

>• 

-í?    o'  1  -s-   o 

«               • 

¿?    O 

• 
<*• 

S    O 

• 

í?    O 

• 

S    O 

• 

ÍT     O 

• 

í?   o 

• 

í?   o 

Ovo 

• 

• 

J?   o 

• 

¿?     O 

• 

a   0 

• 

• 

¿?   o 

• 

í?   o 

• 
• 

•ff     O 

•  • 

• 

^  o 

• 

S    O 

• 

¿T    O 

• 

¿?    O 

• 

5"     O 

1 

• 

G     O 

• 

á?   o 

• 

s  o 

• 

• 

**• 

s-  o 

• 

S     O 

• 

• 

• 

¿?   o 

• 

-í?     O 

• 

¿?    O 

• 

^    o 

• 

• 

s   o 

• 

• 

5^     O 

• 

• 

o   o 

L.ÜaJLj 

• 

^    O 

• 

• 

S    O 

• 

s-  o 

« 

• 

s-  o 

• 

• 

^     O 

• 

^6      <&*   o 

i?     O 

• 

í?   o 

• 

G    0 

• 

-  ^ 

« 

Vi 


O  JJO       >•        '^Ot      JxO 


^  ^  •  ^  h  ^  -»• 


-^        c» 


y^       •  y*  >•      • 


o  J  ¿o        •         ^    "í      y  y       ^       J2a        J-^       •         S^^J^O        •  #»o^o 


>»     x* 


>»J^O  o  o  ^    ^      y  O  O^O  y       y  4f  (jy   y    S  ^     á  J 

l^^üOc  Cvu  c:vo  ^\^  a^  ^^A  c:^  0;^i>)  j  iüiix. 

^     .^O        J^JJ»  ^  O  tO  •    o  *?.<'>  o  JJO         ^o^       J  x^. 


•  0#*       J^    o         ^  x-"        íM         J-'       -^  fi^'JxO        >•  >0  JO       JJJJ   ^ 

(¿>¿Ví  JV'  ^'^^  "'^^  *r^  cX6sr®  tXic  4  iJüXJ  axAj  J 

^:i  eJj  ;i^^  JAii  ¿iiiJi  JJi  t^  ^^í  Jp' 


ü- 


^         ••    -  X  --.  ^         -    ^  X 


W  v^A^  «^^í  ^í^  ^^  A^j  VW'  Vr^A^*  ^^' 


sío  o  «*  '     í?  o  > 


&        ^       ^         ^       ^      ^ 

00  o  o      X  •o  ÍO.  •  ^  .  •    o  -«  .Oj 


^       ^         ^       ^      ^       ^  ^  *'*'  ^**  •<*• 

O  J^    O^^     Oj  j      •••Ox^O  ^  ^7l  '^''1  '^'' 

^¿^-  (V  íV  ^*^ ^-^i^'  Olí  ^^^'  "^^  ^'  e>-»C5b' 

•  o     •  .^o       ^^.^    ojpsj         -'i    ^         ?  -^*     -í<^     00 

J        •Oí  ^••OJ         •  o  ••O.^         Já         ^•^'•-JOJOÍ 


J^S!  A¿u»   ooLO*  ,»^   *^  Jly)l   -*Jú  j  ^J/^' 


vv 


0J]^0.  >       ^         Oj^O^      JíS        J^         •S'ílxJ 


-#   ''.•-» 


'^.ssOÍ^J^O  Ó  O^O 


M  <¿xXj  vwU-oáj  Q¡jol  U^  Uwl  l^j  Ciy^  Ck¿>  ,JÜJ 


•  O    S 


ijyai\  ovXj 


••  **»  í' 


••    í  -  ..V     • 


••   • 


o-?' 


''     I 


\^  ^^^^j  ¿uV  ^^  *y^u  JL^I  aXJI  a^s^  cX6sr« 

•      •       ^   •  •'  •         «i 


>      o        >  •  •   ^tt        í*o  ^     >  b  JO      •      .  ^.9         c^o  o 


-rf  ^ 


^^  c)*-}5  i^  >y*w1  *Xmí  (¿;J  ^  j  lyy^l  J^^*  ^^  Sywl  AA*wj 


j^í>j  AcU*.  IajJUj  l^^tXa.  4.vyuaJ  /^^tíl  C%xJI  ^\. 


j  o     •         o  o 


•^-^P  ^    /'O?., 


L:^^-  cxull  ow  ^\  cUaJ  ¿v**^;  íáCJl  e>JuJi 


"^        '^         •-      "       *^  -  ^  ^^  ^  ^  ^ 


^1  aUI  A,^  cX^sf»  ¿yj  cjJ^^j  ¿CyV  cj-  ^  j 

«^  as  ^  ^         ^      ^  ^   ^    ^ 


^l4(  ^v^  ^y  aUí  a^^  ¿U^Ja^íi^l  ^  c:>^.!^jj| 


x"         •■ 


•  ú¡ •oí      i'^-^ví^    ^xO      -^ 


w  ^•O 


ri 


•       X         0]fO     ^       >^««       '«^^^x-^s      «y^.^^-^sÑ^^      v'       I     ^ 


-^  ^  y  ^  >»  ^ 

^  ^  ^  W^        *^  h       _  Jf  ^  ^  ^ 


mimmam^lt 


S'    O  áf    o  ^     O 


•  •• 


♦  oí 


Cí^' 


'  ••  •  • 


<J^^ 


í^  Jl^l  *«JÚ  aWI  A,a^  cXySr»  cXicj  jylOul_^UícU 

^Wilj  UlAf.1  (^-UJI  i:PaJÍ  (^  ^^1  v^^U^J  ^1 


^        ^       y^  '   y  y  "^ 


VOL.  VI. 


>^o    :3xo>»>     >      >    Js    j>     :?       c:>j    z^o 


^i>uji  íí:^jI  ^yi^iói  ¿jüi  A^j 


>       I     >      V 


Oj  3p 


^^O 


Xú% 


^  ^     J  ^  o     J  X  o  J    á?  •    •  o    J 


'^O  >0^  ^Ojjtf^^  ^xíO^ssí 


^O  J       á       ->  X  o  J   C5J 


¿V**^'  <Axí  C^^l  aíjU»  ejÜ^lj  AxilL¿^Jj|  Joes?'.  J- 


•  •-í^Oj^^^Oj^Ojfi  •      ^$x^ 


C^v>J  ( ^^^  ( ^!  ^^  ^^  2:^i;y 


\>'       >•      ^ 


o^     o 


^   o 

O"    o 

>• 

«               • 

s  o 

• 

<*• 

s  o 

• 

S    O 

« 

s  o 

• 

« 

**• 

• 

A^ 

• 

c:^Ju 

« 

• 

• 

á?    o       "í?    O 

•               • 

* 

¿r   o 

.  ••    !  . 

í?   o 

•  • 

• 

5^    o 

• 

• 

• 

• 

*   o 

• 

• 

SO      so 

fl-    O 

• 

s   o 

• 

s  o 

• 

**• 

• 

s  o 

• 

S.    O 

• 

^ 

fl'   o 

• 

• 

¿?   o 

• 

So      so 

ll   1  '*^1 1 

^     O 

• 
y* 

• 
> 

G    O 

• 

• 

^ 

^ 

••    • 

• 

^   O     so 

•               • 

¿T     O 

• 

s  o 

• 

íf    o 

• 

^   o 

• 

s  o 

• 

^ 

s    o 
••    • 

S*     O       ^  O       ^     O 

©   o 

s   o 

s-  o 

t¿yj\ 

•1 

"  1 
^ 

^ 

^ 

«^•■•"  n 

Vi 


**  ^  >•  ^  h  ^  "^  ^ 


-^        c»        >- 


^^         >•      ••       *^  i^  ^     • 


J^^IaJLuj  (j;^  UC3<Á£=í  ¿JÜI  A^ft^  tX^sí-»  üJLcj  (^lüo  ^1 


^  ^    ^  O  o  o  •O^  o  O^O         ^••O^^^^uiJ 


{jJ^  Jl^l  45uXjr  aX)I  ¿V^  cX6Sr®  OJLC  j  i5¿í^  AXlj  j 


^^l  ^  ^  líitll  ¿Jiill  J43l  (^  C^í  Jj^l 

•í      j   o      ^  o    o  o  o         ^-^ii.^    I  *^  í      -¡  Ot^ ^  2  'J. 

A^l   Vi-.^'üu^  CaJuJI    C^   l*»^^   AJÜJá   Lwfl  U^V^aOÍ  CXmJI     i 


■  *?9.  ♦  '^  *"  .  -  '    s"  o  >• 


oj^  A^t>Ji  ^5*1?^?^'  Olí  o-í^'  ^^^i  ^^  v:^^  Lrj' 


**•      ^       ^      ^     ^      ^  *i^  **       «^  ^      *  <«'  *» 

o  J^  O^^    Ojj  ^   ^^      o^^o  ^  '^7i  '^      '^      t  -''^'' 


^  «^  •  •  y* 


J^iíl    AÍi^     C^JlÍj'   ^{^     ^1^^    jlyJl    Mi^,  j    ^J/^ 
•>yí      j^       ^s'csx^^Ox^^o       $^oj3So  •oj     á 


n 


I  ••    ^      ^  ^    ^  \  ••     it    ••    ^ 


cj^**^Lj  '-^'^j^í^í'  ^j^jb  ^^  o'jtfV'  r'V  ?"  ob 


**     -^ 


I 


^üju  eJüDi  v-UaJI  Ly*  ooc j  c¿^  ¿^i^iy^j 


>  OiO  >    J   ^ 

r 

*^^^^j  ry***  ^"^  u^  v^/^*  f-y^^c^^b^j 


J^J(  Ovo  (^Jl^l  5¿j.j  .U.j^l  c^jjJ  e.1^  i  A^ 

Oto  '  -  -  --     ^    ■  ■*    ^      •    - 


y  40  ^  ^  y 


^  tO  %  ^ -^ y         '«•o.         •  •o 


•  fe         ••  ••  ^  ^  C  '  ■« 


fe       ••  ••  ^  ^         c 

<>^jf^jc:^l  c^^í  ^(  ^^^^  eJUJf  ^o^! j 


¿jI  Jl   V-U^lj  ^  g^l   lyjj  5^1  t^yCojOlp. 


fA 


V-#>'  '^  tT*^  0^"^  v-***  -^  ^    ^  ^       ^Tr^  • 


o       <••  Oi  o         ^  o  OC.       '  y    o   ^      O         O    ^    •S'-'x   •^  ^     J ^^y 


^  ^m  ¿A*^i  uüj  v>í^  ¿^!^  W^ 


J^=»  y/¿^  A*:».^  ^7^  o^^  o^j  cb^'  ^^^'^^^ 


<*-»  ^  'J  --V  -^  •••  ^^  -»  ••    ^     ••    ^ 

•^iSjj  j  j>  ^ou  c>'il)i  ¿C;jf  Jilis  ¿^i^Jí  ¿Jii 


Sv«'  y  ^*^  o  (w         •    >«  X 


'ij:3J^ (j^i^Jf^  5.1^1  ^^- j^í  (^  ^-uíi  uu 


o       S¡  J»      >w^0        0^  ^o<o  á  ^^O  >       JO^  ^  > 


^^[ij^.^j^^j^^^j^(Jlój»3j 


é^  ,    *^ 


-^^    J  J   • 


ics»*'U^I  vW 


^éj  ^^^  ScXsr  I  oJL«  o  HOcjwj  cZ'Jja  (¿>^^I  ^^oJLJI 
(^^lojúj  Jj!i( I  cxvyJI  ¿CU*M^  f^^^^'^  o'^  Jo^^l  ^J^  aíLIé 


•  ^^O^Omí^^CU  .OOjS.         -^i        o  ^       cs^ 


¿ÜjUi^  f^^^    V    ^^^^^^^^'^l   <3s^   (¿^  ^^' J  iJ^^s^   f\^ 


^      ^  • 


IV 


-^         s- 


^^>^!jCXoj íOc^jOcs/  Jlyll  2^^^ ;j«0^ Uj Jj  V^ 


^  X       • 


^    y 


rli-  ^^(i  ¿üu^i  J^i  f^  oJUüi  q^  V;^u  ^í^ 

A2L  fjé^üJiJii  \^2j\Jj  V-J^UcLU    L«Tá   I^AJA  \^JJJ    \úc^ 

^    •  'ss:  SIS    V  ^ 


>      '^  x-^O-^í^  OJO  o       ^  •J^C/      ^25^0       ¿JxíJ 


'  i  —        — 

-V-'  ^      •  '*        x"  V  **  •     ^:^  ^     ***  -^  *         r     '   V 

sí      o         •joíi^^os'Ox    •••     •Joc;$o^^o->o     w^     jo 


VOL.    VI.  E 


c_s^ Ls*^  o^  *^  '  wy»^  *^  J^sJI  (<**'  l«*á^ 


••  *•     y»  ^  ^  •  ^ 


3g  •    «*  •    •         •       I     •  •Jstf    ^o  •     sí  ^  es     X         Cí  ^o  ^  • 


^«O^P^^O^O  I       o  o^      ^o^^^o       o         o        ÍS       ^ 


Ov"^  **        -'5>^$*'       S   -*•-**«  vx        -^  •0#ií'    X    J    ->->    flSí-^      ^x    «í  X   > 


^¿^j  t^^y*"!^  »«j^j<j«^  tjs*^'^  ^^^  '-•b¿l?  ^^ 


li 


^        -^       ^        ^         1^ 


.  I 


Ay»wU^l         Vy**ÁJj      Jly)|      2-V^      djj      ^^;^J     &^>*,U¿yj|       ^^ 


••  tfS 


I 


o     .  ^9^    ^.  ^^o,  •      o^^     c5  ^j    o    ^       .  •^o 


^  *^'^  -^ 


j  o  j^  •jjsj  •Os;       •o  j»x.    o^>      >*       •  >»      ^oj 

<^^-y:¿.! j  SO^j  *^J>^»  '^'^'  ''V'  4>^'  U^  L^^' 


c^  ^¡y^  *V-  ^^>^  *^í^^  2^  "^o/:*^^  cf^^'  r  ^l^  ft ' 

^jy>  ^^  ¿Uylli  A^  O^.  ^  (i^«  ^^  ^y¿^ 


05    •  o^o  ^9^ 


i^lüc^  CX.WJ  C->Uj  2:^' J  ^^^»:^J  5:^-^'"=='  C^íV^V;^' 


^  ^  n    ^       'i  y        ^ 


^      o         O^x-       lá   •-?       o      ^        tt;       J        • 


U^  ^r^  <r^  C_5*^  Wí^^  "^  ^y^-  ^1^*  <-^  fV'-í 


(o 


OÍJx^O^  vO         >í^>#  >>^'^  >  CÍO 


QMUc^t  ¿üOUaI  (^(W:^  ¿LUjM^t  ^^J  ¿v^'  '^'  03^^' J 
ilAjUKkyJf  (J^x^U  <9uXc  cS  jijft  (^^  ^cAc  üJix  AxiX  Oy.  (¿^ 


AXJ^I    (¿>y^l    (>wC\**j     A    L^aAj    L-A^    P^=^  '^'  AjJV    (¿)^' 


Ixi  (^LásD  lÓI  ^^MJ^Y^  ^O^Jy  ^J>rfCX*fí   4  V«.Aa^*La3  pLá=>  lól 


•        ^ 


¿J  -^  ^      o  •O       •••o  >  •yUí^^O 


!•    • 


^  ••  ••    ^  I  \      C.  .      - 


y  é^   .^  ••  >»       • 


y   -^ 


^  r 


J^C5  >0J^-^  0->jO  >  0^0^>x>i>5>J> 


o      Oj  j  o  ^  Oji^O 


ouj  Jbj  ¿OJI  ^.^^^  l^  Isí^l  v>¿.l  A^^j  ^  aJJI  ^ 


^^J,  ^^=^,  ^\\á^<^^\  ¿bujl  ^L*SI  yUJI  cKíU-.  ^: 


/       ^ 


lí 


r.  •  •  •• 

a:í6  v^A*^'  ?r-'^^  aw^i  -^í^==^  5sr>  L5^ 

I 


J      •    íí .  ¿?  O  ^ 


Ae.j^  aZ*Ó  (^b  ^  ^^^I  JUá  >c  j  .Ij  eíj^ 
^j-u  A^^l  ggSLj  ^►»*J¿A3  (^^1  (^^  ^^j^^^l  ^^ 


*« 
X 


j^    l^ly^    j^^^a    ^j    ly^  ly*._;üJÚ  LiXl    ,xJlj  Jl 


^       ^         ^    y  o  o     ^4»  ^y  ^J  O         OcS,-^        •  í»  y  O  y     ^  xO 


<3*^^  r^kr***  S-^>^1¿¿^{^^  ^^^^^^      U  a/\-ÍíJI  j¿j^  ^Ifriíl 


V  ««'^  -»• 


o  ^'O  o     C-í        xCSO  ^O  OOG5 


^  I 


o  o  vJ ,  y  y  íÜJ-'X  O  O 


Á¿=>J^\  ^^^j  {^  >^í^^^^ I  (jM« ^AL^I^ cM==>  /•'y*'  V/^^ 


••    ^ 


j^»  «-^¿^-  A¿^^  y>  V'  ''-^  cj-íV?^'  ^y  e¿;iyi 


,V-*  "-^^^  i-í^  ^-^^í^  ^./^  '^' J  ^-¿?^'  ^:í^  *V* 

&  y  ^  ^  ^        y 


.y      y 


»r 


i 

I 


lXJc^  Ola^l  (j^  c>Cíi.l  é  (J^iS»  V^aaoJ  (Jwa^jIst  U  ^JJ|  y'^^^ 


-^       ^ 


•       uJJ  JO      ^     ^  •o^       •OjO^O 


iilfi^I  (¿j»^  Ocs^lj  cM:=  v.^AA^ (J^u^ber U  v^^^uá^JI  ^•ytv'^ 


^  ^  9     Mí  .^^  o  ^OJCiJ        *^0-íO  í^^*^ 

^      ^  •  ^       ^       ^  ^       **  *  *^^  • 

TOL.  VI.  D 


'XX  XX  **X  *  XX 

I 

v:líUj  'ij¿^j^j  cjlüefc  c:^^j  (l^y'  j^u  &Ui^M.yJI  <j^^l  /^ 

,*!  x-^  ^  xxx-^x  X  ''x 


xO^     ^   xO   X      X 


^    .-^ 


1  ^J^  ^^Jl  <^^^  '-r^V^*  ^"Óí*  *^'  '^*^'  '<^' J 


»^  yül  OcJo  Vvy^  o^^3»  (j^j^ao:^  ^  aXm^I  (Jk^^l  /^ 

X       ^<X  XXX  XX  #♦ 


ir 


«.  ' 


-?''         ^to  ^o       ,  r>%    n  .•  o^o 


o   ^       o  •OíO  «>    o   ^    ^  o  J^      oí       o  á¡>»  ^0>.        ^  ^  é"    ^ 

O^O       J^    o    í       X       -'O  J       oí         •     o     JO    J  P>.         ss  '>*  xJ 


j^  ólüsc^l  ^^,1^1  v^.  o'  S^  V^*^  '^^  *^^ 


CS-'  ^,  ^     ^  .•O^^       O^x  -í-ÍO^O^         .oí 


^^^yu'l  j  Cl>l<JCí^  Cd^^*  j   ^^^;^J    ¿íj'^  aXLw^I  Jok¿j| 


JOJO^  a?0^^        ^  OÍO  JO^  -^  >»J0ÍJ  ¿  Xess^y^y 

tíV        ^5     .íí..  '>       ^        O  ^    ^  '^í?.  ^S  ^^      ^     ^OJ     oí    ^xO 


I  Ub 


^X  3Í     fS-'    •     tñ    •o^.-o     «^^of^  iSá 


(jiiJIj  tj-xi^A^^  (^^Lí  vpJl  ¿J\  á^\jLSS^^5L 

j'Y^'^  O^  tj-^J^^^íV^*  8tX:i.l^A¿íLL9 (^^y**Slj^  ^\^ 


^'^        ^ 


>i 


» 

X^l  ciJLÍ*  OOs^  buo  ^^^xiLUisnr I  (^óüoJI  Oou!^  ^^1  ^ 


w  ^ 


->9-  ^       •^.-^->*?-    <^         O  ^  ^O      •^         ^  ^   yO ,     ^  ^   ^        O»" 


^lOJLyJ    _jX^3^l    ^;;-«   U^¿M    (^1    ^j^xUs^    (¿^?_;'tXR^> 


•    •  • 


¿u^Of  /^  Uüul  15^  ^At^J^  ^y*  U*^^"^'  (¿r^  cM^I 


.1  (^^  ^ 


JO^       o  •  w  3?  O^O^^^M#^x  $  O^OÍ^ti/^f^      ^^O 


rj./^  o^'jri  ^L>r>^^  i:>^^h¿j  ^j^. 


?.       •  o^  J.  ^ 


^^.cicXxJI    ^;^   (¿h'->^''  J  Olál^l  J 


SI     ly^'     ^-^^    o      Ch?^^-^^'    ;Js2Ífclc>J    A 


^^^^A^cXjJ  (¿)ly^  JJÜjl  A3¿íV^^^  AyKKiJÍ  cJ¿*Sl  C.5^  Iy**JÍJU 


^:;_^  ^^í  Jyüjf  Í¿=^l  C^JÍ-*^  aJUUÍ  jí  aÍL  Joill 


-*•       ^ 


Ax;(4i)L/c:Jl>-  tiO^  l-A^.  ^M^j  vc^i^l  L^l  <J^^ 


í' 


j^í  ¿)C 


/Si—  ¿r  ^ 


^  ^  ^ 


» 


Sc^O,       ^  y       M       •O        o       •'^O-'O 


^       '  •  ■  ^       »4        y  w  ^  4t  w 


-"    •  ^  ^    ^  tv    ^ 


->^  -^         O^O  .•J^J.-fpO 


/ 


/j&  ¿umJI^s  aíl*^  v_«ji^  .j  *;V  ^^.  Mt*v¿l 


\^\^Ji^  (^l  ^J^^  A/-áxu  jf-  ^'UJI  J^aJ  5>p( 

4 

I 

jAJU^l  ^^^   »1j  ¿uáxAj  jl  /yUJl  <>S=iJ  UV^'  JoJUs*.! 


1 


V 


>         o  y^.-í      <        •  ^^^  O       ÍO^»       -í      -'O  ItO 


o  j  o  •       /O      ^-o 


OsS  •      O 


^. 


Uí 


^L^jüJI  v^ 


•^         ^ 


4  4 


J      JO>^       JOJOTO. 


•♦    *^ 


^    '^    • 


lÜÜ  b 


!,  ^  ^  I,  j.-  uüi, 


^5 


J  o^ ,    o        I 


^1 


U*- 


<H)I 


O  JJO 


yf^  .^ '  .^-¿^^^  ^^ 


>»  ^    OJ 


?-    -íl-l*    .-       -^       '>      -í-^-      5á     í    'J-^O 


J  J5.<'  J  J 


-?  O  »«  .      «  «^     O 


^aif  j  ¿;í)íj  ¿;^i  j  «^i  j^i  ^^^  j& 


v.coLwá^lj  u-iLaüJl  j^^  y*^fcWJlj  »¿JuH  j  ^jl^l 


VOL.    VI. 


;y> 


lúC 


•        • 


•         • 


o  >      O    >     ■©    Ó    >   >3^  ^Oj     J     o 


o  •Ox 


^    j    o  >^ 


o        J^^>»0>»  >        o         ^0«^xJU^XSxOx^  ^        ^        %o^ 


í^  *í^b  ^4/^  ^'i'^j  ^  ^r*  '^J  y?  ^^*^L? 


^  oo      S'á  03  >»    xC^') 


oj^^  ^-*j^  *^j/'j  (^Lj  ^^^L?  ^4rL?  *^^!; 


o  J 


j  ^:^        0^0% 


flW>      ^   .  «^1  «^ 


O       /> 


O     .'í 


OCA 


I   ÜJA  i^^ 


-»  o       >■  >        I  •'  "^  Ak^l         t'       ''xl     1""        '■'i'     '^■*\'      *"??(      ^•''•í 


0>       .       >r         O, 


O  xO>      O 


•  iJU    U    i*^^   U^*   UaI    ^^^^'   lás^l    (j^^Juxl 


e^i^ 


(¿j^ 


.v'Y  ^ '^^'^^•^       «S    ->  J-''' -^-JL^  ^íS-^  '^^        ^  Oes  >*         O     X      -^«J^Oy       X  OSxO* 

o    O  ^O    ^  ÍO /Vi^^      xO  _J       J    J  _5      >^x  O  jOy 


o      jO 


o       .'^.  .J¿->        <J         xOx 


>     o 


♦..  --^if! 


o       /^,  JCSJ->-<xO  ^ 


^^  ^jó  üüU  ^;^^j  v-5iju-:i{b  ^^  ^  ¿Iy*^jju 


í'.  ^  ^^  -^  I'  -^-^  í^ .  >•     -^  '^  ^v^''    '  ^  <  '^        r^'^'^-*'^ 


(¿  JU2AJ  v:dUj  ^Jijü  ¿j  ^''ju  l:¿^^íJ  ^4y^  oüCc  ¿ju 


^JO.>^      .á?^0  •  OJO 


^OXIiCi  jt^i  ¿^  i££  üjy;  ¿Si  vLU^-  ;,i.:^ü 


5? 


^•x  o  J 


o         .  xO 


'^^  <^. 


áf  .<  o 


yjl  ji^J^^  \¿^  <^}^y  \j^^\j^  ^^\   \j^. 


-^•0> 


OJO 


>Oi     j^      ^  <►      .-'..-''' 


xO-á-       Jxjw5^  '''^^?i  %^*^'h     ^^     Ü*'     l'^l^''l 


••• 


^^aXJ^jI^  Am*!^  \4H  j¿*f*» 


,  -'I    "  .  *i   "  í   ,'  "1  "  •  "í  ..  "  Tí   f  "f  "  -  ■*  ' 


',  $J         «3   ->^        X  O  «« 


O  X       J^  • 


^^'  ^U   AAA^    ^^^    ^\:^xtí\é    vv^I    1:^4 


^^r^-^  4AA^  jjAA^'  (^'i  J^ 


o  yo 


•  o  J 


^  es  ^       0_>  •        S"  ^  o  JAiwx^      J^'S       y'Jiw^  o^^  o>» 


?.  .    to 


>».<  <^ 


Í.O 


O^      ^^         C  > 


>    O^O^       ^  íS.         Í.O  ^        ^-x-        •o        ^  .    -^  *.  j  -'^í      ^v^        Sil*' 


u# 


^     JO  ^  ^    o       t    JOJ^     JjOty 


Q>=^^  V;9«««  V/ 


^  ^ 


«ujI 


p." 


«•  • 


aLo\ 


J^'  (¿>A^  !/^'<^  j4  c^'^í^  \y^^}yi  oy^^jí  ^ 


I 

¿J^Ü   ^^*  y   ^J.Ss»  LásO  ScXewí^  ¿ü   LS  C^ti   ^j-« 

oj^  d^' j¡>^  f^L?  y^'  (^  o^'  o'  ^•J*^'  ^ti^ 


y!¿^^¿rc^r5yA# 


í^  ^ 


íp.    > 


<    o. 


o   o,     ^ 


«<    ^'  -^  > 


^^•5^'   <:^«  (^  j'   OJyJI  ¿i  AÁ^,f  v::/;L¿loLí^vS 


o     y      ^     ^     w^^  > 


^jf  ¿'  a  ¿?.  Í4SÍ 


P  ? 


• 


at  í  -I 

?        y'      •  rJ 


f  ¿f 


¿uJLc  aAJI  Ayíij^  cXftsf*  cXaí^  (jIOu^I  ^UXc  U  l¿  Uoíl 


•  •Olfc 


U^^2x)Il^U 


•    ♦ 


>♦   •      «         j  •      •  •♦  •  ♦ 

Jk£>.   ÜSjIjI    J^O    JJÜ    AmjJUí   Aaa^2xJIUI  Ov^:^  AA^kflCj 

O^í  S-  '^Üi'  A^JÍ  ¿^3  C5^*  ^^í  C^j-V^'í^ 


^  Xli  <J>  y^l  ^^LC  i^l^ajJj  (Jr!>í!^  *^:jLÍj'  (J^'j 


I 


<^>  <;>^  C;^^'  "'^L?  tM^  '■^'^  V^'^'  t* 


««•O  ^OJO  •SS^O  ->jO 


>»  y» 


Aya.   C^l    tj^   C^tXxJI    gcWl    V*=^    CiuiyA 


•       •  •o        JO    •  ^O*  3g*3í  X  •        •  y  y    ^        y  ^  -JáxO 

uyló  (^^  :)'l^  v^LLLT  JJO^I^  aJLS  oIó  gJcsJI 


sJi  v"!  ?  Líi  CÁ  "^c^Er  j£?f;r  ^:i 


y> 


/ 


o  tí      .         .   I 


hM^f^. 


o 


^*^  ii^Y^  <-5v^  Cí^N'j  ^JY^•j»^  V^  t  ^^^Y*^ 


O^  O&J  c;  O^^    Ol«Ow  ^         JO 


•  >*  >" 


J'         J  >*        •        ^-^O       •  o       í^O  w^O^     •  ..^Ui  o 


(Jüfej  aJI  ¿ya^   Aiuii.   (^loOc   Ovsí^Ljj   vJíUj-iíb 


y  ••    ^  ^  y  X  ^         ^  ^ 


V       •• 


^¿áüU  \^Joj  (¿;Jjj£aÁy)l  ^j3^  ^  OUí  JjÜl  ^Míj 


15^    ^   J    |¿^íV¿^•>JJ    AX^^ai*    ^j..üu*JI     Lj   j\      4¿     ^^ 


c;  ->j  w^j^    •s'v''i-'      dJ-^^      ^oj    -^     o  ^ja.^,*^  <•  .25,0 


r 


^^-   ^    ^\^L   ici^lil    vJ^Í  o^   J!í^<^' 

sJUt)!  AaXs  ¿JJlI  (J^^Í  C^loal  C^tiÁJt  X^  L^^t  O^ 


v-JW^Í  2^   jr^aJí  ^y^  j  JjV^  o[p.  JilS»  v^ 


B 


so  so  ^^r)         s  O 


i.vl    .  ;  .  .  * Cviu<^f OJLp  epl 


á?o*o  s-os-o.  ©Oí' o 


^        ^  **'  • 


•      «^  ^        ^ 


>     OJO   •       í?  •  -j       .•o        .-•-¿'      .        *     ^O  ..o     ^X)        •  A^l'^é< 


O  55  ,  O         >0        ^  -^OjO  xO  •J         .     C5  <^         "^        ^-O        > 

>•    o         jO        ^O  ^Q  $     v'O      'J         \*-o        ^  ^O  o5  • 

s:  o         ^o       ^  >5jO^0       ci^  o*>o      ^ 

cíjljül  vJv.  /Jl  ^:^*  ¿U)l  j  ^ll)l  Oy.  /Jl  ^ 

•    o^'O        •O  ^fj       o       w  o  ^ii       ^  >0s5.^ 

(>-  y  V-  >^  !>^'  ey^'  ^  >"  o-  cJ^Lj 


''aCí'.  .-ss.-        -.o      ^o 


ej  Uüi  wíü^i  <^  c^^u-Jj;  cijají  ULí^i  ¿^ 


•'^.<*  4^  **  ^  ^  ^ 


•    '^ 


>»  X 


o ^o  O         •Já   ^ 


JO  •         es          cú    J-^  >•      o  <o     >^     c;  j  j  w  •  j^    S"  ^  ->    fi  JO 

>    !•       •  •xO^^           00  csjáJ        •ojOx^  o^^to*  • 

o  •  ^        •^>'           O^  o                J  ^O  ^      tZ     ^  n9  o  ^            O               • 

^O  35  «I          •      O^^          o  "i  <^  í      ti    J  ^O  ^        ^^j^^           ^.          ^, 


o      Q    MÍ .  .      -^^y»  >-  m  ^  J^ 

•    ••11      ••  j  • 


.*•       ^ 


'M 


so  so  ff  o 

c:H' trt' ü^' 


T^  vJílís^  ^1  j  ií,^!   ^J   ^Ul  jj>j  j£=,á 


h  ^  h         ^  ^ 


^    .  t^       --'-^        -^      .^9.-'-'á-.        .'^<,  -^         .*^os; 


>•  h-  ^  ^      ^  ^ 

s    \  ^       s  ^  o  "í^  o  s  •^    55;^  j<        "k.  <  ^      o    ^  oo      ^  •Oí 


^     ^     ^    ^ 

oo         ^  ^  ^         stf  ••  O^O   o  •->á>'  -*  •O  JOui 


í"  ^ 


>0  J    o  w 


«í  V 


•  ♦l«»l    I  -I       ^^       •• 


••  • 


•  y 


•        «.  !•• 


^         y   ^ 


{^\kzj\Xj  V¿J  ^j  LH2XJ 


^|v:í>Uj  u^í  X*  j  v>áxj 


X  ->' 


O  55 


ijy^\    0*XJ    U)4^    (¿j^ 


->     fll  -l."^    ^-ñ^ 


f^ 


M^Jt^U!    t:^!_^loJ!     tw»Xü.[j-    t^,-ul¿oJ( 

I      (^_5-e       <-)Jlj        (^^       UM*yÍU  LyX^jÍ  r^^l-^-Hj 

^\í¿^  Oljlj  aÍO'  ^  ^*^^ 

euiJtj  ^jiMii^  o4^!S  ¿571^ 

Jlgj^  uils^F)  ujumoaXIIj  iwójuaXil 


K* 


V 

-^•o       c5->s:xO    ^  ¿¿o  ^u*^  J    o  ^o  ^  ^  j  o  í o  X 


^  ^    ^ 


twxO  >-         ^        ^    O  O  JJO^xO         Sj 


•  »  ^  «V 


00 


^jj^l  oJjyOjyi  ^cX^cXaC  UCOój  ^^^.¿aery'l    v.^^i>uajuJ(j 


•^/s-.^»  >»  ^  O^         O  s;  ^0>»jO  CS^tí-^-'  ••^O./ 

^O  55^0J->0^^  ^  ^^         JjS^^O  •JJ  O^xx 

«¿o       10     $     CSS^'  «i^O  •  u»^0        >'xv         O  S'O^       ^$Otf$ 

iilvi^j^Wj  OwSf^l  (JIO«^  ¿ülJ  í^  J^l  v^b^ 


JJjÜI^  USlí^í  ol-^lyl^  ^  Jl  AíL^jl  ^ji\  c:^  2:ií^l 
¿^^L/  ¿üLoi?a.U    ^:^?^loJI    OX:¿.l^^    i:>-¿i*¿oJI 


j^    L^    ¿V^l    cUoiÜ^   ÜCXyJI;  A*g'    ^  -^^^^ 

>.Ou»>.Oj  ^  OJ-^O  X         O^J.,1.» 

-^  ^  -^  -^  -^ 

J^    Ou»  ¿Tes  X.      •^''^11  f.  ^  -*-'^<'yíl  ''.''-'"^lí 

^^^^    Jí.OoJíl^     ¿JuJlj    v^liUJI^    (¿^»^!^    óv'-i 

^  ^   ^        •o  ••*»  I         -J^O^x  OOs5^  O  OíS 

.j¿íX  ^^5>!^*'  X^S-^úsdi  uAssst^U  ui^uaixllj  uXouoJl 


VOL.  TI, 


ESvSAY 


ON 


THE  LAW  OF  BAILMENTS. 


In  «utelisy  ^ocidAtihviSfJiducüs,  mandatisf  rebus  emptis-venditls,  condtícUs^lo» 
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the  moftcorrédandbeaütlfuloutline^tluH:  everwáf 
exhibited  of  any  human  fcience;  but  they  alone 
will  no  more  form  a  lawyer,  than  a  general  map 
oftheworld,  how  accurately  and  elegantly  fo-l 
ever  it  mary  be  delineated,  will  make  a  geogra- 
pher  r  if,  indeed,  all  the  titles,  which  he  pro^ 
feíled  only  to  íketch  in  elementary  (Hfcourfes^ 
were  fiUed  up  with  exa£bnefs  and  perfpiciuty, 
Engüjhmen  might  hope  at  length  to  poíTeís  a. 
digeft  of  their  laws,  which  would  leave  but  Httle 
room  for  controveríy,  except  in  cafes  depending 
on  their  particular  circumftanees;  a  work,  which 
every  lover  of  humanity  and  peace  muñ:  anxi-^ 
oufly  wrfh  to  íee  accomplifiíed.  The  foUowipg 
eíity  (for  k  afires  to  no  higher  ñame)  will  ex-^ 
plain  my  idea  of  fupplying  the  omiflions^  whe- 
ther  defignéd  or  involuntary,  in  the  Com* 
mentaries  on  the  Laws  of  Englanix. 

I  propofe  to  begin  with  treatisog  the  fubjeá!; 
anaiytically^  and,  having  traced  e^ery  part  of  it 
Hp  to  the  firft  prindpJes  of  naturai^  reaJfon,  íhall 
proceed  kifioricaUy^  ta  íhow  with  what  perfed 
hacmony  thofe  principies  are  recognifed  and  efta- 
bliihed  by  other  nations,  efpecially  the  Romans, 
as  wdl  as  by  our  Engi*is.h  courts,  when  their 
decUions  are  propérly  undefftood  and  dearly 
diftinguiíhed ;  after  which  I  íhall  refumej^n-* 
thetically  th»  whole  learning  of  bmlmentSj  and 
expound  fuch  rules,  as,  in  my  bumble  appre-^ 
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Other  patt,  perhaps,  of  juiidical  leajfning ;   at 
leafty  than  any  other  part  equally  ñníplel 

Such  being  the  cafe,  I  coüld  not  help  imagiii- 
ing,  that  a  ihort  añd  petíjpicuous  difcufiion  oí 
this  title,  an  expofítion  of  all  ouf  ancient  and 
ínodfrn  decifíons  concerning  it>  an  atteínpt  to 
reconcile  judgments  appafently  difcotdaht,  and  to 
illuftrate  our  laws  by  a  comparifon  of  thém  with 
thofe  of  other  nations,  togetber  with  an  invefti-^ 
gation  of  their  true  fpirit  and  reafon,  would  not 
be  wholly  unacceptable  to  the  ftudent  of  EngUjh 
law;  efpecially  as  our  excdlent  Blackstóne^ 
who  of  all  men  waá  beft  able  to  throw  the  dear^ 
eft  light  on  this,  as  on  every  other,  fubjeébyrhas 
comprifed  the  whole.  dodtrine  in  three  para- 
graphs,  which,  without  afieÁing  the  merit  of  his 
incomparable  work,  we  may  fafely  pronounce 
the  Icaft  fatisfadory  part  of  itj  for  he  rqprefents 
lendíng  and  letüng  to  bire^  which  are  hailments 
by  hiá  own  definition>  as  contraes  of  a  diJlinSl 
jpecies ;  he  fays  nothing  of  employment  by  con^ 
ñiij/ion;  he  introduces  the  dodrine  of  a  dijirefs, 
which  has  ahanalogy  to  Sipawtty  butis  not  pro- 
periy  bailed ;  and,  on  the  great  queftioñ  of  r^- 
fpúnfibility  fornegleSl^  he  íjpeal^  fo  loofely  and 
itideterminately»  that  no  fixed  ideas  can  be  col* 
leéled  from  his  words^.     His  commentaries  are 

*  a.  Comm.  4S¿,453,  454* 
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ana,  tjy  bbíerving  the  díffereiit  lúánñeífi  áiticl 
chafaíleLrs  of  mert,  we  may  find  á  certain  ftand<« 
aí*d,  which  will  gfeatly  facilítate  our  inquiryj 
fór,  althóugh  íbme  are  éxdeflively  ¿aícleísf  and 
others  exceííQivcly  vigílant,  and  fome  through 
life,   others   only  at   particular  times^  yet  we 
may  perceive,  that  the  generality  of  ratiortal  men 
ufe  nearly  thé  fame  degree  of  diligence  in  the 
conduá:  of  their  owh  afiairs;  .and  this  tare,  there^ 
fóre,  which  everyperfon  of  common^rudenCe  and 
cupable  of  governing  a  family  takes  of  bis  own 
ooncems,   is  a  prüper  meafure  of  that^  which 
wbuld  uniformly  be  requircd   in  performing 
every  contraók,  if  there  were  not  ftrong  reafons 
for  exaSiing  in  fome  of  them  zgreater,  ándj>er« 
mitting  in  others  a  lefsy  degree  of  attention. 
Here  then  we  may  fix  a  conftant  determinaté 
point,  on  each  fide  of  which  there  is  a  feries  con- 
fifting  of  Variable  terms  tending  indefinitely  to- 
wards  the  above-mentioned  extremes,  in  propor- 
tion  as  the  cafe  admitsofindulgenceor  demands 
rigour :  if  the  conftruftion  be  favourable,  a  de- 
gree of  care  lefs  than  the  ftandard  will  be  fuffi- 
cient ;  if  rigorous^  a  degree  more  will  be  required ; 
and,  in  the  firft  cafe,  the  meafure  will  be  that . 
care,  which  every  man  of  comman  fenfe^  tboiigb 
ahfent  and-  inatientivey  applies  to  his  own  aí^ 
lairs ;  in  the  fecond,  the  meafure  will  be  that 
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áttecttion,  wtóch  a  m^n-renmrkably  exaSÍ  and* 
thóugbtful  gives  to  the  fecuring  of  his  pcrfonaí 
propcrty. 

The  fixed  mode  or  ftandard^  of  diligeace  t 
íhalí  (for  want  of  an  apter  epithet)  invariably 
cali  Órüínary  ;  althgugh  that  word  is  équi vo- 
cal, and  fometimes  involves  a  notion  of  degra- 
dation,  which  I  mean  whoUy  to  €xclude;  but 
the  unváried  ufe  of  the  word  in  one  fenfe  Will 
prevent  the  leáft  obfcurity.  The  degrees  on 
each  íide  of  the  ñ^ndard,  being  indeterminate^ 
need  not  be  diftihguiíhed  by  any  precife  deno^ 
mination:  the  íirft  may  be  called   less»   and 

the    fecond,    more,   than    ordinary    dili- 
gence* 

Superlatives  are  exafitly  true  in  nuthematicks ; 

they  approach  to  truth  in  abftraít  morality ;  but 

in  pradiice  and   actual  life  they  are  cpmmoQly 

felfe  ;  they  are  often,  indeed,  ufed  for  mere  iíu 

^nfives,  as  tbe  most  diligent  for  very  diUgenti 

but  this  is  a  rhetorical  figure  j  and,  as  rhetorick, 

like  her  fifter  poetry,  delights  in  fiítion,  her  lan- 

guage  ought  never  to  be  adopted  in  fober  invefti-. 

gations  of  truth :  Cor  this  reafon  I  would  rejed 

from  the  prefent  inquiry  all  fuch  expreffions  a» 

tbe  utmofl  carey  all  pojjible,   or  all  imaginable^ 

dilígencej  and   the  like,  which  have  been   the 

caufe  of  many  errors  in   the  code  ©f  ancient 

RoME,  whence,  as  it  will  foon  be  demonftrated. 


they  llave  been  introduced  into  ouí  books  evett 
of  high  authority. 

Juft  ia  the  íame  manncr,  thcre  are  infinite 
ihades  of  defauli  or  negle^,  from  the  ílighteft 
iaáttentíon  or  momcntary .  abfence  of  mind  to 
the  raoft  reprehenfible  fupitienefs  and  ftupidity: 
thefe  aré  the  omiffions  of  the  before-mentioned 
degrees  of  diligence,  and  are  cxaóily  Gorrefpond- 
ént  with  them.  Thus  the  omiflion  of  that 
care,  whkb  every  prudent  man  takes  of  bis  own 
propertyy  is  thé  determínate  polnt  of  negligence, 
on  each  fide  of  which  is  a  feries  of  variable 
modea  of  default  infinitely  dimimíhing^  in  pro- 
portion  as  their  oppofite  modes  of  care  infinitely 

increafe;  for  the  want  of  extremely  great  care  is 

*  ^        .    .  • 

an  extremely  little  fault,  and  the  want  of  the 
flighteíl  attention  is  fo  confiderable  a  fault/ 
that  it  almoft  changes  its  nature,  and  fteafly  be- 
comes  in  theory,  as  it  exaélly  does  in  pradicei  a 
breach  of  truft  and  -a  deviation  from  commoir 
honefty.  This  known,  or  fíxed,  point  of  negli- 
gence^is  therefore  a  mean  between  ^oi^  and 
accidenta  and,  as  the  >increafing  feries  con-* 
tinually  ápproaches  to  the  firft  extreme,  without 
ever  becoming  precifely  equal  toit,  until  the  laft 
term  melts  into  it  or  vaniíhes,  fo  the  decreafíng 
feries  continually  approximates  to  the  fecond  ex- 
trenie,  and  at  length  becomes  nearer  to  it  than 
any  aílignable  diíFerence :  but  the  laft  terms  be* 
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ing»  a&  before,  excluded,  we  muft  look  withm 
them  for  modes  applicabíe  to  pra&ice ;  and  thefe 
we  íhall  ünd  to  be  the  omiifions  of  fuch  care  as 
a  man  qfcommdn  fenfe,  bowever  hutUentive^  and 
of  fuch  as  a  vety  cautious¡  and  vigilant  man,  re« 
fpedively  take  of  tbeir  own  pojfejfums. 

The  conftant,  or  fixed^mode  of  ^^i:^i/fó  I  like* 
wife  cali  ORDiNARY,  not  meaning  by  that  epU 
thet  to  diminiíli  the  culpability  of  it,  bvrt  wanting 
a  more  appofíte  word,  and  intending  to  ufe  this 
word  unifonnly  in  the  fame  fenfe :  of  the  two 
variable  modes  the  fírftmay  be  called  greater^ 
and  the  fecond,  less,  than  qrdinary,  or  the 
jirft  GRoss»  and  the  other,  slight  negled:, 

It  is  obvious,  that  a  bailee  of  common  honefly, 
if  he  alfo  have  common  prudence,  would  not  be 
more  negligent  tban  ordinary  in  keeping  the 
thing.bailed :  fuch  negligence  (as  we  before  have 
intimated)  would  be  a  violation  of  good  faith, 
and  a  proof  of  an  in(ention  to  de&aud  and  injure 
the  bailor. 

It  is  not  lefs  obvious,  though  lefs  pertinent  to 
the  fubje£t,  that  infinite  áe^QtioíJraud  may  be 
conceived  increafing  in  a  feries  from  the  term 
where  grofs  négleSí  ends,  to  a  term,  where  pofi- 
tive  crime  begins;  as  crimes  likewife  proceeí 
gradüally  from  the  lighteft  to  the  moíl  atrocious ; 
ánd,  in  thefame  manner^  there  are  infinite  degrees 
#f  accident  from  the  limlt  of  extremely  ílight  ne-« 


S34  THB.LAW     . 

gled  to  z,  forcé  irrejijlihle  by  any  human  powef. 
Law,  as  a  praftical  fcience,  cannot  take  notitíe 
of  melting  lines,  nice  difcriminations,  aiíd  eva* 
nefcent  quantities;  but  it  does  not;  foUow,  that 
mgleSí^  deceit,  and  accident,  are  to  be  eonfidér'ed 
as  indivifible  points^^  and  that  no  degrees  wbatever 
on  éither  fide  of  the  ftándard  are  ádmülible  ia 
ilegal  difquiíitiohs, 

Having  difcovered  the  fevcral  modes  of  dilu 
gence^  which  may  juftly  be  demanded  of  con-- 
traéling  partiese  let  us  inquire  in  wbat  particular 
cafes  a  bailec  is  by  natural  law  bound  to  ufe 
them,  or  to  be  anfwerable  for  the  onxiflion  of 
them- 

When  the  contrae!  is  reciprocally.  beneficial  ta 
botb  parties^  the  obligation  hangs  in  an  even  ba-> 
lance ;  and  ther^  can  be  no  reafon  to  recede  froni 
the  ílandard;  nothing  morey  therefore,  ought  in 
that  cafe  to  be  requiréd  than  wdinary^  diligenccj 
and  the  baileip  íbóuld  be  reípónfible  for  no  niorq 
than  ordinary  negleSÍ;  but  it  is  very  difíerent, 
both  in  reafon  and  policy,  when  otw  only  of  the 
contraíling  parties  derives  advantage  from  thq 
contrae. 

If  tíie  bailor  only  receive  benefit  or  convenience 
from  the  bailmefat,  it  would  be  hard  and  unjuft 
to  require  any'particülsür  trouble  from  úiebailee^ 
Ivho  ought  noc  to  be  molefted  unnecellkrily  for 
bis  obliging  ccwdník ;  if  more,  therefore,  thaft 
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good  Jaith  wcre  exaéled  from  fuph  1  a  períbn:, 
that  is,  if  he  were  to  be  madé  anfwerable  fot  lefs 
than  grofs  negleft,  few  men  after  one  ox  twO 
examples,  would  accept  goods  on  fuch  termS| 
^nd  focial  comfort  would  be  proportionably  im*» 
paired. 

On  the  other  hand,  when  the  hailee  alone  U 
beneüted  or  accommodated  by  his  contrad:»  it  is 
not  only  reafonable,  that  he,  wbo  receives  íAe 
benefit,  Jbould  bear  the  burden,  but,  if  hq  werc 
not  obliged  to  bie  more  than  ordinarily  careful| 
and  boond  to  anfwer  even  for  Jli¿ht  negle^i 
few  men  (for  a£ts  of  puré  generofity  and  fiiend-» 
ftiip  are  not  hcre  to  be  fuppofed)  would  part  with 
tfaeir  goods  for  the  mere  advántage  of  another, 
and  much  convenicnce  would  coñfequently  be 
Joft  in  civiMbcicty^ 

This  diñindion  is  conformable  not  only  to 
n^ural  jreafon,  but  alfo,  by  a  fair  prefumption, 
to  the  intention  oj  tbe  parties^  which  conftituteí 
the  genuine  law  of  all  contrads,  when  it  con«% 
travenes  no  maxim  of  moráis  or  good  govem-? 
ment;  but/wken  a  diffcrent  intention  is  ex^ 
frejfed,  the  rule  (as  in  devifes)  yields  to  it;  an4 
^  b^lee  without  benefit  may,  by  a  fpedál  under^ 
taking,  make  himfelf  Hable  for  ordinary^  orjligbt^ 
peglea,  or  even  for  intvitable  accident:  henee,  as 
an  agreement,  tbat  a  man  fnayfafely  he  dijbmejt^  \% 
jrepugníuit  to  decency  aod  morality,  and,  as  oo 
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matl  Ihail  be  prefumed  to  bind  himfelf  againft 
irrefijiible  forte ,  it  isajuft  rule,  that  evay  bailec 
18  rcíponfible  forjmud^  even  tbougb  the  contrary 
be  ftipulated,  but  that  no  bailee  is  refponuble 
for  accidenta  unlefs  it  be  moft  exprefsly  fo  agreed, 

The  plain  elements  of  natural  law,  on  the  fub- 
jeÁ  of  refponfibility  for  negleft,  having  been 
traced  by  this  íhort  analyfis,  I  come  to  the  fe- 
cond,  or  bijloricd^  part  of  my  eíTay ;  in  which 
I  fliáll  demonftrate,  after  a  few  introduílory  re- 
xnarks,  that  a  perfeél  harmony  fubfífts  on  this 
intereftíng  brauch  of  jurifprudence  in  the  codea 
of  nations  moft  eminent  for  legal  wifdom»  par^ 
ticularly  of  the  Romans  and  the  English. 

.  Of  all  known  laws  the  moft  ancicnt  and  ve- 
nerable are  thofe  of  the  Jews  ;  and  among  the 
Mofaick  inftitutions  we  have  fome  «irious  rule» 
on  the  very  fubje£t  before  us;  but,  as  they  are 
not  numerous  enough  to  compofe  a  fyftem,  it 
will  be  fufficient  to  intcrweavc  them  as  wc  gp 
along,  and  explain  them  in  their  proper  places : 
for  a  fimilar  reafon,  I  fliall  fay  nothing  here  of 
the  Alück  laws  on  this  title,  but  ihall  pro- 
ceed  at  once  to  that  nation,  by  which  the  wif- 
dom  of  Athens  was  eclipfed,  and  her  glory 
cxtinguiíhed.  * 

The  decifions  of  the  oíd  Román  lawyers,  col- 
le£led  and  arranged  in  the  fixth  century  by  the 

V 

order  of  Justinjan,  have  been  for  ages^  and  in 
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fome  degree  ílill  are,  in  bad  odour  among  En-- 
gJiJbmen  :  this  is  an  honeñ  prejudice,  and  flows 
from  a  laudable  fource ;  but  a  prejudíce,  mofl: 
certainly,  it  is^  and,  like  all  others,  may  be  carried 
to  a  culpable  exceis. 

The  conftitution  of  Rome  was  origmally  ex- 
cellent;  but,  when  it  vrzs  fettled^  as  Jiiñorians 
'write,  ty  Augüstus,  or,  in  trucr  wiords,  when 
that  baíe  diíTembler  ánd  cold-blooded  aíTaífin  C 
Oñavius  gave  law  to  millions  of  honeftcr,  wifer, 
and  braver  men  than  himfelf  by  the  help  of  a 
pfofiigate  army  and  an  abandoned  fenate,  the 
aewform  of  gov^nment  was  in  itfélf  abfard  and 
unnatural;  and   the  Ux  regia,  which  cpncen-^ 
trated  in  the  prínce  all  the  po wers  of  the  ilate 
both  executive  and  legiflat^ve,  was  a  tyrannoua 
ordinance,  with  the  ñame  only,  not  the  nature^ 
of  a  law^ ;  faad  it  even  beejí  voluntarily  conceded, 
as  it  was^in  truth  forcibly  extorted,  it  could  not 
*^bave  bound  the  Jbns  of  thofe  who  confented  ta 
it  j  for  •*  a  renunciation  oí  perfonal  ríghts,  efpe- 
cially  rights  of  the  higheíl  nature^.can  hav€ 
no  operation  beyond  the  perjonsí  of  thofe,  who 
**  renounce  them.*'  Yet,  iniquitous  and  odious 
as  the  feülement  of  the  conftitution  was,  Ul- 
PiAN  only  fpoke  in  conformity  to  it,  when  he 
faid  that  **  the  will  of  the  prínce  had  the  forcé 

*  p.  I.  4.  u 
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*'  of  law ;"  that  is^  as  He  afterwards  explains 
himfelf,  in  the  Román  empire\  for  he  neither 
meaned,  ñor  could  be  mad  enough  to  mean,  that 
the  propofition  was  juft  or  truc  as  a  general 
maxim.  So  congenial,  however,  was  this  rule 
or.fentence,  ill  underftood  and  worfe  applied,  to 
the  minds  of  bur  early  Norman  kings,  that 
fome  of  them,  according  to  Sir  JoH  N  Fortescue, 
*'  were  not  plcafed  with  their  own  laws,.but  cx- 
'*  erted  themfelves  to  introduce  the  civil  laws 
**  tallóme  into  the  government  of  England*;" 
andfohateful  was  it  to  our  fturdyanceftors,that,if 
John  of  S altsbury  be  credited,  "  they  bumed 
**  and  torc  all  fuch  books  of  civil  and  canon  law 
**  as  fell  into  their  handsf :'  but  this  was  intem- 
perate  zeal;  and  it  would  have  been  fuificientto 
impróbate  the  publick,  or  conjiitutional,  maxims 
of  the  Román  imperial  law,  as  abfurd  ín  them- 
felves as  well  as  inapplicable  to  our  free  govern- 
ment, without  rejeíting  the  whole  fyftem  oípri^ 
vate  jurifprudence  as  incapable  of  anfwering 
cven  the  purpofe  of  illuftration.  Mznypojitive 
inftitutions  of  the  Komdtns  are  demonftrated  by 
Fortescue,  with  great  foTce,  to  be  far  furpaffed 
in  juftice  ?-nd  fenfe  by  our  own  immemorial  cuf- 
toms;  and  the  refcripts  of  Sbverüs  or  Cara- 
cal la,  which  were  laws,  it   fcems,  at  RomCj 

*  De  Laúd.  Lcg.  Angl.  4:.  33.  34.       f  Seld.  in  Fort,  c  3  j. 
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have  certaiñljr  no  kind  of  authority  at  fFeftmi?!-* 
Jter-y  but,  in  queftions  of  rational  law,  no  caufe 
can  be  affigned,  why  we  íhould  not  íhorten  óur 
©wn  lábout  by  refortirtg  occafionally  to  the  wif^ 
dom  of  áncient  jurifts,  many  of  whom  Wefe  the 
moft  ingenious  and  fagacious  of  meri.  What  is 
good  fenfe,  in  one  age,  muft  be  good  fenfe,  all 
circümftances  remainiag,  in  another ;  and  ptire 
unfophiftieated  reafon  is  the  fame  irt  Italy  and 
in  EnglanD,  in  the  mind  of  a  Papinian  and 
of  a  Bláckstone. 

Without  undeitaking,  thetefore,  in  all  in 
nances,  to  reconcile  Nerva  with  Proculüs, 
Labeo  with  Julián,  and  Gaius  either  with 
Celsüs  or  with  himfelf,  I  íhall  proceed  to  ex- 
hibit  a  fummary  of  the  Román  law  on  the  fub- 
jeét  of  refponfibility  for  negleSi. 

The  two  great  fources,  whence  all  the  deci- 
fions  of  civilians  in  this  matter  muft  be  derived, 
aré  two  laws  of  UlpIan;  the  firft  of  which  is 
taken  from  his  work  on  Sabinus,  and  the  fecohd 
from  his  trad:  on  the  Edi¿t :  of  both  thefe  laws 
I  íhall  give  a  verbal  tranflatíon  according  to  my 
apprehenfion  of  their  obvious  meaning,  and  íhall 
then  ílate  a  very  learned  and  intereíling  contro- 
verfy  concerning  them,  with  the  principal  argu- 
ments  on  each  fide,  as  far  as  they  tend  to  elucí- 
date the  queftion  before  us. 
**  Somecontrads^fays  the  great  writer  on  Sa¿?inus , 

Z     2 
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**  makc  the  party  refponfible  fór  deceit  Only  j 
"  fome,  for  both  deceit  and  neglect*  No- 
**  thing  more  than  refpon^bility  for  deceit  U 
"  demanded  in  deposits  and  possession  at 
**  will;  both  deceit  and  neglect  are  w- 
^^  bibited  ift  commissions^t   lending    for 

"  Ü[8E,  CÜSTODY  AFT?R  SALe/tAKING  I» 
"  PLEDGEy  HIRING;  alfo  in  PORTIONS,  GUAR«f 
•' DIANSHIPS,    VOLÜNTARY    WORK:    (aXÜOng 

*'  thefc  soME  requtre  even  more  tban  (^dinary 
**  diligence).  Partnership  and  undw 
'*  viDED  PRGPERTY  Tií^ketbe  portner  andjoinU 
^^  proprietor  anfwerable  for  both  deceit  and 

"  HEGLIGENCE*/' 

^'  In  cóntrads,  iays  the  fame  author  in  his 
^  other  \v0rk9  vre  are  fometimes  refpoiíílblc  for 
**  DECEIT  ALONE  j  fometimes,  for  neglect 
**  ALSO;  for  DECEIT  ONLY  in  deposits;  bc^ 
**  caufe,  fince  no  benefit  accrues  to  the  de- 
*'  pofitary,  he,  can  juftiy  be  anfwerable  for  no 
*'  more  thaa  deceit;  but>  if  a  reward  hap- 
**  pen  to  be  given,  then  a  refponfihility  for  ne- 
'*  GLECT  ALso  is  rcquiredj  or,  if  it  beagreed' 

*  Contraftus  quídam  dolum  malum  duntaxat  recípiunt^ 
quídam)  et  DO Lum  et  culpáis.  Dolum  tantum  depositum 
et  precarium;  dolum  et  cülpam»  mandatum,  commo- 

DATUM)  VEHDITUM,    PIGNOEI   ACCEPTUM,  LOCATUM  \  Ítem 
DOTISDATIO9  TOTELiS)  MEGOTIA  CESTA  :   (in  bis  qpiJXAM  et 

diligentiam).    Societas  et  rbrum  communio  et  dolum 
ET  CüLPAM  recipit.    D.  50.  17»  23. 
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**  at  the  time  of  the  centrad,  that  the  depofitary 
^  Ihall  anfwer  both  for  n  eglict  ánd  for  acci- 
**dint:  but,  where  A  benefit  accrues  to 
**  BOTH  parties,  as  in  keepino  a  thino 
•*  soLD,  as  in  HiitiNG,  as  in  portions,  as  in 

^*  PLEDGES,    as    in    ÍARTNKRSHIP,    both   DE- 

*'  CEIT  AND  NEGLECT  make  the  party  liabte. 
*'  Lending  for  tJSE,  indeed,  is  for  the  moft 

**  part    BBNEFICIAL    tO   thc   BORROWER  ONLY; 

I 

**  and,  for  this  reafon,  the  better  opinión  is  that 
**  oF  Q^Müciüs,  who  thought,  that  he  íhould 
"  be  refponfible  not  only  for  neglect,  but 
^  even  for  the  omiffion  of  more  iban  ordinary 

^  DILIGENCE*/* 

One  would  fcarce  have  believed  it  poffible, 
that  there  could  have  been  two  opinions  on  laws 
fo  perfpicuous  and  precife,  compofed  by  the  fame 
tvriter,  who  was  indubitably  the  beft  expoíitoi* 

*  In  contraéiibus  interdum  poluM'  solum^  ¡nterdmm  et 
CULPA M,  prseftamus;  dolum  in  deposito;  nam»  qula 
NüLLA  üTiLiTAS  ejus  verfatur,  apud  quem  deponítur,  me- 
rito  DoLus  pneílatur  soLtJs;  niíi  fortd  et  merces  acceílit^ 
tune  enim,  ut  eft  et  conftitutum,  etiam  culpa  exhibetur  \ 
aut»  fi  hoc  ab  initio  convenit,  ut  et  culpam  et  periculum 
prxílet  is,  penes  quem  deponítur:  fed,  ubi  ütriüsc^e  uti- 
LITAS  vertítur,  ut  in  empto,  ut  in  locato,  ut  in  dote,  ut 
in  pignore,  ut  in  societate,  ct  dolüs  et  culpa  prseftatur. 
CoMMODATUM  autem  plerumque  solim  utilitatem  con- 
tinet  ejus,  cui  commodaturí  et  ideo  verior  eft  Q^Mucii 
fententia  exiftiinantis  et  culpam  prseftandam  et  diügen- 
titu*   13.  13.  <S.  5.  2.  ; 
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of  his  own  doélrine,  and  apparently  written  iii 
illuftration  of  each  other;  the  firft  comprifing' 
the  rule,  and  the  fecond  containing  the  reafon  of 
\t:  jet  the  íingle  paílage  extraíted  frpm  the 
)book  oqSabinüs  has  had  no  fewer  thant^elve 
particuUr  coipmentaries  in  Latitt^,  onc  or  two 
in  Greekf,  and  lome  in  the  madem  languages  of 
EüROPE,  befides  the  general  expofitions  of  that 
important  part  of  the  digeft,  iq  which  it  ispre- 
ferved.  Moíl  of  th?fe  I  have  peruf^  with  more 
?idmiration  of  human  fagacity  and  ipduftiy  thai> 
cither  folid  inftru<3:ion  or  rational  entertainment  j 

*  i  ■ 

for  th^fe  authors,  like  the  generality  of  commen- 
tators,  treat  one  another  very  roughly  on  verylittl^ 
provocation,  and  have  the  art  rathqr  of  clouding 
texts  in  themfelves  clear,  than  of  clucidating 
paíTaged,  which  have  any  obfcurity  in  the  words 
or  the  fenfe of  them.  Campanas, indeed,  whq 
was  both  a  lawyer  and  a  poet,  has  turned  the 

•  *       

firft  law  of  Ulpian  into  Latin  hexameters ;  and 
Jiis  authority,  both  in  profe  and  verfe,  confirms 
the  int^rpretatiop,  which  I  have  juft  given. 

The  chief  caufes  of  all  this  perplexity  have 
beien,  firft,  the  vague  and  indiftinél  manner  in 
which  the  oíd  Román  lawyers,  eyen  the  moft 

*'BocERUs,  Campanüs,  D*a vezan,  Del  Rio,  Le  Conté, 
RlTT^RSHUSius,  GiPHANius,  J.  GoDEFRoi,  and  others. 

f  The  fcholium  on  Harmenopuluj,  I.  6.  tit.  de  Reg.  Jur« 
n.  15.  may  be  confidered  asa  commentary  on  this  law. 
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eminent,  h^ve  writtei\  on  the  fubje£t;  fecondly, 
the  loofe  and  equlvocal  fenfe  of  the  words  di- 
LiGENTiA  and  CULPA;  laftly  and  princípally, 
the  darknefs  of  the  parenthetical  claufe  iN  His 
quídam  et  dilioentiam,  which  has  pro- 
duced  more  doubt,  as  to  its  true  reading  and  fig- 
nification,  than  any  fentence  of  equal  length  in, 
any  author  Greek  or  Latín.  Minute  as  the 
queftion  eoneerning  this  claufe  may  feem,  and 
dry  as  it  certainly  is,  a  íhort  examination  of  it 
appcars  ^JbíblufQly  negeflary, 

The  viilgate  editions  of  the  pandedls,  and  the 
manufcripts,  from  which  they  were  printed,  ex-: 
^ibit  the  reading  above  fet  forth;  and  it  has  ac- 
cordingly  been  adopted  by  Cujas,  ?•  Faber, 
Le  Conte^  DonellüS,  and  moJl  others,  as  giv* 
kig  a  fenfe  both  perfpicuous  in  itfelf  and  con^ 
fiftent  with the  fecondlaw;  but  the  Floreñtine 
ijopy  has  quidem,  and  the  copies,  from  which 
thj^  Bajilica  were  tranflated  three  centuries  after 
JiJSTiNiAN,  appear  to  have  contained  the  famé 
word^  fmce  the  Greeks  have  rendered  it  by  á 
particle.  of  fimilar  import.  This  variation  in 
a  fmgle  letter  jnakes  a  total  alteration  in  the 
whole  doctrine  of  ülpian  j  for,  ifit  be  agregd, 
that  diligenüa  means,  by  a  figure  of  fpecch,  a 
more  than  ordinary  degree  of  diligence^  the  com- 
mqn  reading  will  imply,  conformably  with  the 
fecond  law  before  cited,  that  Jasóme  of  thepr$- 
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^^  ceding  contni¿^$  demand  that  higher  dégree  ;'* 
but  thc  Florentine  reading  wíU  denote,  in  con** 
tradiókion  to  it,  that  "  all  of  themrequire  more 
^*  than  ordinary  exertions.*' 

It  is  by  no  means  my  defign  to  deprecíate  the 
authority  of  the  venerable  manufcript  preferved 
;it  Florence;  for^  althoogh  fpw  civilians,  I  be- 
licvéi  agree  witb  Politian,  in  fuppofing  it  to 
be  one  of  the  origináis,  which  wére  fent  by 
yujiinian  hímfelf'  to  the  principal  towiis  of 
Italy'^^  yet  it  may  foffibly  be  the  very  book, 
which  the  Emperor  Lothariüs  II.  i^  Jaid  to 
have  found-  at  Amalji  about  the  y ear  1 1 30,  and 
give  to  the  citizens  of  Pisa,  from  whom  it  wa* 
taken^  near  three  hundred  yoars  after,  by  the 
J^oreiüineSj  and  has  been  kept  by  them  with  ñi-« 
perftitious  reverence  f  •  be  that  as  it  niay,  the 
copy  deferves  the  higheft  refpeélj  but,  if  any 
proof  be  requinte,  that  it  is  no  faultlefs  tranícript, 
we  may  obíerve,  that,  in  the  very  law  before  us, 
accedimt  is  erronequAy  written  for  accidunt;  and 
the  whole  phxaíé,  indeed^  in  which  that  word 
occuTs,  ¡8  diffisrent  from  the  copy  ufied  by  the 
Gréek  intcrpr^ters,  and  conveys  a  meaning,  as 
BocEHus  and  others  have  remarked,  not  fup«^ 
portable  by  any  principie  or  analogy* 

^  Epift.  X.  4.  Mifcellft  cap.  41.  See  Gravioa^üb.  i.  $  j¡^u 
\  Taurelli^  Praeí^  ad  (i)ad.  Floreixt, 
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Thjs,  too,  is  indifputably  clear ;  that  the  fen^ 
tence  in  bis  quídem  et  diligentiaUf  is  ungram-' 
matical,  and  cannot  be  coaftrued  according  to  thé 
interpretation,  which  fome  contend  for.  What 
verb  is  underftood?  RecipiurU.  What  nqqnl 
ContraSíús.  What  then  becomes  of  the  words  IM 
bis,  namely  contraSíibus,  uíilefs  in  fignlfy  amongf 
And,  in  that  caf^,  the  diSerence  between  Qiri« 
DEM  and  c^riBAM  vaniíhes ;  for  tbe  claufe  may 
ftill  import,  that  "  among  the  preceding  con- 
trads  (that  is,  in  iouEof  tbem)^  more  tbaii 
ufual  diligence  is  exaifited i*  in  this  &nfe  tbe 
Greek  prepoíition  íeems  to  have  been  taken  by 
the  fcholiaft  on  Harmknpp ulots;  and  it  may 
Uere  be  mentioned^  that  diligentia,  in  tke  nomi- 
nativa, appears  in  fome  oíd  copies,  ás  the  Greeks 
baye  rendered  it;  but  Ac cursi us,  Del  Rio^ 
2md  a  few  others,  confíder  the  word  as  knplying 
no  more  tban  diligence  in  general^  and  diftingüiíh 
it  into  various  degrees  applitable  to  the  ieveral 
contraes»  which  Ulpian  enumérales.  Wemay 
add,  that  ene  or  two  interpreters  thus  explaiu 
the  whole  fentence,  *^  in  his  contraSííbtis  qui-^ 
*'  dam  jurifconfulti  et  diligentiam  retpiirufit^^ 
but  this  interpretation,  if  it  could  be  adialitted, 
would  entlrcly  deüroy  the  authority  of  the 
elaufe,  and  imply,  that  Ulpian  was  of  a  di& 
£srent  opinión»  As  to  the  laft  conje<^ure^ 
diat  only  certain  cafss  and  circumjiances  are 
meaned  by  the  word  qjjipam,   it   fcarce  át^ 
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ferves  to  be  repeated.  On  the  wholé,  I  ftrongly 
incline  to  prefer  the  vulgate  reading,  efpecially 
as  it  is  notxonjeélural,  but  has  the  authority  of 
manuícripts  to  fupport  it ;  and  the  miftakc  of  a 
letter  might  eafily  have  beca  made  by  a  trán-^ 
fcriber,  whom  the  prefs^ces,  the  epigram  pre-. 
fixed,  aqd  other  circumftances,  prove  to  have 
been,  as  Taurelli  himfelf  admits,  a  Greek^ — • 
Whatever,  in  íbort,  be  the  genuine  words  of 
this  muqh-controverted  clauíb,  I  am  períuaded, 
tbat  it  ought  by  no  aieans  to  be  ftrained  intoan 
inconfiftency  with.  thtfeeand.  law ;  and  this  has 
been  the  opinión  of  z»^  foreign  jurifts  from  Azo 
and  Alciat  dowh  to  H^iNECcrüs  and  Hubek; 
vi^o,  let  their  diflenfion .  be,  on  other  points, 
ever  fo  great,  think  alike  in  diftinguiíhing  tbree 
degrees  q£  mg\t&y  which  we ,  may  t^rm  gr^^ 
ordinaryy  and  fiight^  and  in  demandíng  refpon-» 
libility  for  thofe  degrecs  according  to  the  rule 
before  expon  nded. 

The  law  then  on  this  head,  which  prevailcd 
in  the  ancient  Román  empirc,  and  ftill  prevails 
in  Germany^  Spain^  France,  Italy^  Hollando  con- 
ftituting,  as  it  were,  a  part  of  thé  law  of  nations, 
is  in  fubilance  what  foUows. 

Groís  neglect,  lata  culpa^  or,  as  the  Román 
lawyers  moft  accurately  cali  it,  dolo  próxima^  is 
in  praílice  confidered  as  equivalen t  to  dolus, 
or  FRAUD,  itfelf;  and  confifts,  according  to  the 
beft  interpreters,  in  the  omijjion  of  that  carc, 
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^^hich  even  inattentive  and  thoughtlefs  men  liever 
fatl  to  fake  oftheir  onvn  property^  this  fault  thcy 
juftly  hold  a  vioiatíon  oí  goodfaitb. 

Ordinary  negleft,  levis  culpa^  ¡s  the  ijoant  of 
that  diligence,  whlch  the  generaHty  ofmankini 
vfe  in  t/teir  own  concerns ;  that  is,  of  ordinary 
cáre. 

■  Slight  ncgleñ,  ievtjjima  culpa^  is  the  úñíijjion 
of  that  carc,  whióh  very  aftentive  and  vigilara 
perfons  take  of  their  own  gúodsy  or,  in  othcr 
words,  of  very  exaS  diligence. 

Now,  in  order  toafcertain  the  degrce  of  neg- 
le¿l,  for  which  a  man,  who  has  in  his  poíTeflion 
the  goods  of  another,  is  rñade  refponfible  by  his 
contra6í,  cither  ezprefs  or  implied^  civilians  efta- 
bliíh  three  principies,  which  they  deduce  from 
the  law  of  Vlpian  on  the  EdiSi ;  and  here  \% 
tnay  be  obferved,  that  they  frequently  diftinguiíh 
this  law  by  the  natnc  of  Si  ut  certo^  and  the 
bther  by  that  of  ContraBus''^ ;  as  many  poems 
and  hiílories  in  ancient  languages  are  denómi» 
nated  from  their  irútial  words. 

Firft :  In  contraéis,  which  are  beneficiaiySZ?^ 
to  the  owher  of  the  property  holden  by  another, 

*  *  Or  1.  5.  §  2.  ff.  C$mmod.  and  1.  23.  íF.  de  reg.  jur.  In- 
ítead  oiff^  which  is  abarbarous  corruption  of  the  initial  let- 
ter  of  'rea,v$£K¡aif  many  write  D>  for  DigeJI^  with  more  cleamels 
^nd  propricty. 
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no  more  is  demanded  of  tbe  holder  than  good 
faith^  and  he  is  confequently  rcfponfible  for 
nothing  kfs  than  grofs  ncgle6t :  this,  thcrcfore, 
iathe  general  rule  vx  deposits;  but,  in  regard 
to  C0MMISS10NS9  or,  as  foreigners  cali  thena, 
MANDATES,  and  the  implied  coTíiv^Ld:  negotiorum 
gejiórumj  a  certain  care  is  requinte  from  tbe 
nature  oftbe  thin^ ;  and,  as  goodfdtk  itfelf  de- 
iBandSy  tbat  fuch  care  be  proportioned  to  the 
exigence  of  each  particular  cafe,  the  law  fre-' 
fumes^  that  the  mandatary  or  commifliouer,  and, 
by  parity  of  r^fon,  the  negatiorum  gejior^  en* 
gaged  at  the  time  of  contrading  to  ufe  a  degreé 
of  diligence  adequate  to  tbe  performance  of  tbe 
work  tmdertaken*^ 

Secondly:  In  contraéis  r^cz/r^r^/^  benefícial 
to  both  parties,  as  in  thofe  of  sai^e,  hiring, 
PLEDGIDG,  PARTNERSHiP,  and  the  contraék 
knplied  in  joint-property,  íiich  care  is  ex-» 
a&ed,  as  every  prudent  man  commmfy  taies  of 
bis  </um  goods\  and,  by  confequence^  the  vendor^ 
the  hirer^  the  taker  in  pledge^  the  partner^ 
and  the  co^proprietor^  are  anfwerable  for  ordinary 
negle¿t. 

Thirdly:  In  contraéis,  from  which  a  benefit 
accrues  only  to  him,  who  has  the  goods  in  his 

**  Spondet  düigefftiam^  fay  the  Román  lawyers,  gerendo  negó* 
ih  parenim 
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cuftody,  as  In  that  of  lending  for  use,  an 
extraordinary  degree  of  care  is  demanded ;  and 
the  horrower  is,  therefor€,  reíponfiblc  {oxjlight 
pcgligence. 

This  had  been  the  learning  gcnerally,  and 
almoí):  unanimoufly,  reccived  and  taught  by  the 
doékors  of  J2fli»¿i»  la w ;  and  it  is  very  remark- 
able^  that  cven  Antoine  Favre,  or  Faber^ 
who  was  famed  for  innovatíon  and  paradox, 
who  publiíhed  two  ampie  volumes  De  Erroribus 
Interpretunij  and  whom  Gravina  juílly  calis 
tbe  boldeji  of  expofitors  and  the  keeneft  adverfary 
afthe.praSitfers^y  difcovered  no  error  in  the 
cocnníK>n  interpretation  of  two  celebrated  laws, 
which  have  fo  direél  and  ib  powerful  an  in- 
fluence  over  focial  life,  and  which  he  muft  re<* 
peatedly  have  ''confidered :  but  the  younger 
GoDEFROi  of  Geneva,  a  lawyer  confeifedlv  of 
«minent  learning»  who  died  about  the  middle  of 
the  laíl  century,  left  behind  him  a  regula^  com^ 
mentary  on  the  law  ContraOus^  in  which  he 
boldly  combats  the  fentiments  of  all  his  predei- 
ceílbrs,  and  even  of  the  ancient  Romans^  and 
endeavours  to  fupport  a  new  lyftem  of  his 
own. 

He  adopts,  in  the  firft  place»  the  Fhrentíne 
rcading,  of  which  the  ftudent^  I  hope,  has 

«  Órig,  Jur.  CÍ91.  Ub.  i.  S  I83. 
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foroTcd"  by  this  time  a  dccidcd  opinión  frorñ  a 
preceding  page  of  this  cíTay. 

He  cenfures  the   rule  comprifed  in  thelaw 
St  ut  certo  as  weak  and  fallacious,  yet  admits^ 
that  the  rule,  which  He  condemns,  had  the 
approbation  and  fupport  of  Modestinüs^  of 
Paulus,  of  Africanus,  of  Gaius,  and  of  the 
great  Papinian  bimfelf ;  ñor  does  he  íatisfac-* 
torily  prove  the  fallacioufnefs^  to  which  he  ob-» 
jefits,  uulefs  every  rule  be  fallacious,  tó  which 
there  are  íbmc  exceptions.  '  He  undcrílands  by. 
DiLiGENTiA  that  carc,  which  a  very  atíentive 
and  vigilant  man   takes  of  his  own  property^ 
and  he  demands  this  care  in  all  the  eight  con- 
traéis, which  immediately  precede  the  difputed 
cláufe:  in  the  twoj  which  follow  it,  he  rcquires 
no  more  than  ordinary  diligence.     He  admits, 
bowever,  the  three  dcgrecs  of  ncgleft  above 
ftated,  and  ufes  the  common  epithets  levis  and 
¡evijfima ;  but,  in  order  to  reconcile  his  fyftena 
with  many  laws,  which  evidently  oppofe  it,  he 
afcribes  to  the  oíd  lawyers  the  wildeft  mutability 
of  opinión,  and  is  even  forced  to  contend,  that 
Ulípian  himfelf  jw/(/?  bave  changed  bis  mindJ 

Since  his  work  was  not  públiíhed,  I  believe, 
íb  Tiis  lifé-time,  there  máy  be  reafon  ta  fufpeñ, 
that  he  had  not  completely  fettled  his  own  mind ; 
and  he  concludes^  indeed,  with  referring  the 
dccifioa  of  every  rafe  oa  thisliead  to  that  mofl: 
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dangerous  and  moft  tremendous  power,  íAe  dif^ 
cretipn  of  the  juAge*. 

The  triple  diviíion  of  neglefts  had  alfo  been 
bighly  cenfured  by  fome  lawycrs  of  reputatioii. 
Zasius  had  vcry  juftly  remarked,  that  negleéls 
difFered  in  degree^  but  not  in  fpecies ;  adding^ 
*'  that  he  had  no  objeélion  to  ufe  the  words 
"  levis  and  levijima^  merelyas  tcrnjs  of  praftice 
**  adopted  in  courts,  for  the  more  eaíy  diftinftion 
*'  between  the  difFercat  degrces  of  care  ex- 
afted  in  the  performance  of  diíFerent  con- 
traéis "f;"  but  Don^llüs,  in  oppofition  to 
his  mafter  Duaren^  iníiftcd  that  levis  and  levif- 
^ma  diíFered  in  found  only,  not  in  fenfe ;  and 
attcmpted  to  prove  his  aíTcrtion  triumphantly 
by  a  regular  íyllogifm  % ;  the  minor  propofition 
of  which  is  raifed  on  the  fígurative  and  inaccu- 
rate  mannér,  in  which  pofitivcs  are  often  ufed 
for  fuperlatives,  and  convcrfely,  cvcn  by  the 
beft  of  the  oíd  Román  lawyers.  Truc  ic  is,  thaty 
in  the  law  ContraSlus^  the  diviúon  appears  to  be 


*  '^  Ego  certé  bac  ín  re  cenfentlbus  accedo,  vix  quidquarn 
*'  generaliüs  deñniri  poíTe ;  remque  hanc  ad  arbitrium  judiéis^ 
**  prout  res  eft,  referendam/'  p.  141. 

f  Zas.  SinguL  Refp*  lib.  i.  cap.  2. 

X  •*  Quorum  definitiones  eaedem  funt,  ea  ínter  fe  funt 
'*  eadem;  Uvls  autem  culpae  et  lev\[ftnut  una  et  eadem  defi« 
^'  nitio  eft;  utraque  igitur  culpa  eadem."  Cotnm.  JJir.  Civ. 
lib.  xvi.  cap.  7. 
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twO'fotd  o\\\y^  DOLüS  and  Cüli^a  ;  which.diffcr 
in /pedes,  whcn  the  firftmeans  aSíual ffaud  and 
maticej  büt  in  degree  merely,  when  it  denotes 
no  more  than  grofs  negleSl ;  and,  in  either  cafe^ 
Úít  íecond  branch,  being  capabk  of  more  and 
lefsj  may  be  lubdivided  mío  or  diñar  y  znájlighti 
a  íubdivifion,  which  the  law  Si  ut  certa  obviouíly 
requires :  and  thus  are  both  laws  pcrfcétty  rc^ 
conciled» 

We  naay  apply  the  fame  ^rcafoning,  chang- 
ing  what  íhould  be  changed,  to  the  triple  di- 
yiñon  of  diJigence;  for ^  v/h^n  goodjait/i  is  con- 
fidered  as  implying  at  leaít  the  cjccrtion  oíjligbt 
atteution^  the  other  branch^  Care^  is  fubdivi- 
fiblc  into  ordinary  and  extraordinary  \  which 
brings  us  back  to  the  number  of  degreie&already 
eftabliíhcd  both  by  the  analyfis  and  by  autho* 
rity. 

Ncvcrthelefs,  a  íyftem,  in  one  part  entirely 
iiew^  was  broached  in  the  prcfentccntury  byan 
advócate  in  the  parliartíent  of  París,  who  may, 
pro^ably,  be  now  living,  and,  pofiíbly,  in  that 
pfofeíTiQna}  ñation,  to  which  his  learning  and 
acutenels  juftly  cntitle  him.  I  ípeak  of  M.  Le 
«k^RUN,  who  publilhed,  not  many  years  ago, 
znEJfay  ^/f  Refponfibility  for  NegleSi^ 9  which  he 

*  Effúlfur  la  Prepation  des  Fauies^  }t  ^aris,  chcz  Saugraln, 
1764» 
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had  neafly  finiíhed,  befóte  he  had  feen  the  com- 
mentary  of  Godefroi^  and,  in  all  probability, 
without  evcr  being  acquainted  with  the  opinión 
of  Donellus. 

This  author  íharply  reproves  the  triple  divi* 
fion  of  neglefts,  and  feems  to  difregard  the  rule 
concerning  a  bencfit  ai  ífing  to  both^  or  to  one^  of 
the  contrafting  parties ;  yet  he  chargcs  Godefrai 
with  a  want  of  due  clearncfs  in  his  ideas,  and 
with  a  palpable  miíinterpretation  of  feveral 
laws.  He  reads  in  his  quidzm  et  diUgentiam; 
and  that  with  an  air  of  triumph ;  infinuatíng, 
that  quídam  was  only  ^n  artful  conjeélure  of 
Cujas  and  Le  Conte^  for  the  purpofe  of  eftabliíh* 
ing  í/ieir  fyftem  j  and  he  íupports  Ais  oum  read- 
ing  by  the.authority  of  the  Basílica  ;  an  autho- 
iity,  which,  on  another  ocqafion,  he  depreciates% 
He  derides  -the  abfurdity  of  permitting  neg/igena 
in  any  contraél,  and  urges,  that  fuch  permijjion^ 
as  he  calis  it,  is  againft  exprefs  law:  *'  now, 
**  fays  he,  where  a  contradi  is  beneficial  to  both 
^'  parties,  the  doftors  ^txmíX.  Jlight  negligence, 
**  which,  how  ílight  foever,  is  ftill  negligence^ 
**  and  ought  always  to  be  inhibited."  He 
warmly  contends,  that  the  Román  laws,  pro- 
perly  underftood,  admit  only  two  degrees  of  di- 
ligcnce;  one,  meafured  by  that,  which  aprovi^ 
dent  and  attentive  father  of  a  family  uíes  in  his 
own  concerns;   another,  by  that  carc,   which 

VOL.  VI.  A  A 
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the  individual  party^  of  whom  it  is  reqüired,   is 
accujiomed  to  take  of  bis  own  pojfejjions ;  and  he, 
very  ingeniouíly,  fubftitutes  a  new  rule  in  the 
place  of  that,  which  he  r ejeéls ;  namely,  thát, 
when  the  things  in  quejlion  are  the  jjole  pmperty 
of  the  perfon^  to  wbom  they  mu/i  be  reJl,ored^  the 
bolder  of  th^em  is  obliged  to  keep  them  with  the 
firji  degree  of  diligence;  wheiice  he  decides,  that 
a  borrower  and  a  hirer  are  refponfible  for  precifely 
the  fame  negle£t ;  that  a  vendor,  who  retains  for 
a  time  the  cuftody  of  the  goods  fold,  is  underthc 
fame  obligation,  in  refpeft  of  care,  with  a,  man, 
who  undertakes  to  manage  the  afFairs  of  another, 
either  witbout  his  requeft,  as  a  negotiom7n  gejior, 
pr  with  it,  as  a  mandatary:  *'  but,  fays  he,  when 
\^  the  things  are  the  joint  property  qf  the parties 
*'  contraSíing^  no  bigher  diligence  can  be  required 
"  than  the  fecond  degree,  or  that,  which  the 
^'  aStingparty  commonly  ufes  in  his  own  afFairs; 
.  '*  and.it  is  fufficient,  ifhe  keep  them^  as  he  keeps 
*^  ¿is  own.''     This  he  conceiyes  to  be  the  dif- 
tindtion  between  the  e/g*/jí  contraéis,  which  pre- 
cede, and.  the  t'wo^  which  foUow,  the  words  in 
his  quidem  et  diligentiam. 

Throughout  his  work  he  difplays  no  ímall 
fagacity  and  erudition,  but  fpeaks  with  too  much 
confidence  of  his  own  decifions,  and  with  too 
much  afperity  or  contempt  of  all  other  inter- 
preters  from  Bartolus  to  Vinniüs. 
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At  the  time  when  this   author  wrote,    the 
learned  M-  Pothier  was  cómpofing  fome  of 
his  admirable  treatifes  on  all  the  difFerent  fpecies 
of  exprefs,  or   implied,  contraes  \  and  here   I 
feize  with  pleafure  an  opportunity  of  recom- 
mending  thofe  treatifes  to  the  Englijb  lawyer, 
exhorting .  him  to  read  them  again  and  again ; 
for,  if  his  great  mafter  Littleton  has  given 
him,  as  it  muft  be  prefumed,  a  tafté  for  lumi- 
npus   method,  appofite   examples,  and  a  clear 
manly  ftyle,  in  which  nothing  is  redundant,  no- 
thing  deficient,  he  will  furely  be  delighted  with 
works,   in  which  all  thofe  advantáges  are  com- 
bined,  and  the  grcateft  portion  of  which  is  law 
at  /F¡?/?m/w/?er  as  well  as  at  Orleans^:  for  myOwa 
part,  I  am  fo  charmed  with  them,  that,  if  my 
undiífembled  fondnefs  for  the  ftudy  of  jurifpru- 
dence  were  never  to  produce  any  greater  benefit 
to  the  publicky  than  bai-ely  the  introdudion  of 
Pothier  to  the  acquaintance  of  my  couiitry- 
men,  I  íhould  think  that  I  had  in  fome  meafure 
difcharged  the  debt,  whieh  every  man,  according 
to  lord  CoKE^ozves  to  bis  profeffion. 
V  To  this  venerable^  profeíTor  and  judge,  for  he 
had  fuftained  both  charaélers  with  deferved  ap- 
plaufe,LE  BrüN  fent  a  copy  of  his  little  work; 

*  Oeuvres  de  M.  Pothier^  á  París,  chez  Debure  :  28  vo- 
lumes  ¡n  duodécimo^  or  6  in  quarto,  The  illuftrious  author  died 
in  1772. 
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aad  M.  PoTHiER  honoured  it  with  a  íhort,  but 
complete,  anfwer  in  the  form  pf  a  General  Ob^ 
fervation  on  bis  TreatifesP\  declaring,  at  the 
fame  tiene,  tbat  bs  wou/d  not  enter  into  a  literary 
contejl,  and  apologizing  for  bis  fíxed  adherence 
to  the  ancient  fyftem,  which  he  politely  afcribe$ 
to  tbe, natural  bias  of  an  oíd  man  m  favour  of  o//- 
nions  farmerly  imbihed.  This  is  the  fubftance  of 
his  anfwer :  ^'  tbat  he  can  difcover  no  kind  of  ab- 
furdity  in  the  ufual  divifíon  of  negledí  and  di* 
ligencCy  ñor  in  the  rule^  by  which  diffcrent  de-* 
grees  of  them  are  applied  to  different  con* 
^  traéis ;  tbat  to  fpeak  with  ftri6t  propriety, 
^'  negligence  is  not  permitted  va  any  contra£t> 
*^  but  a  lefs  rigorous  cmjlruñim  prevaik  in  fome 
^'  than  in  others ;  tbat  a  birer^  for  inftance,  i^ 
^'  Típt  coníidered  as  negligente  wben  he  takes  the 
**  fame  care  of  the  goods  hired,  which  the  ge-» 
**  n^rality  of  mankind  take  of  their  own ;  tbat 
^'  the  letter  ta  bire^  who  has  his  reward,  muft  be 
•'  prefumed  to  have  demanded  at  firíl  no  higher 
"  degree  of  diligence^  and  cannot  juftly  complaia 
**  of  tbat  inattentionj  which  in  another  cafe  might 
'*  have  been  culpable ;  for  a  lender,  who  has  na 
*'  reward,  may  fairly  exadl  firom  the  borrower 
"  tbat  exiraordinary  degree  of  care^  which  avery 

^  It  is  printed  apart,  in  fourteen  pagesj  at  the  end  of  his^ 
txezúíe  on  Úic  Marriage-contta^. 


ce 
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**  attentive  per  fon  of  bis  age  and  (fuality  would 
^*  certainly  have  taken ;  that  the  diligence,  which 
**  tbe  iNDiTiDUAL  party  commonly  ufes  in  bis 
ozvn  cffairSy  cannot  properly  be  the  objefl  of 
judicial  inquiryj  for  every  truftee,  adminiftra- 

0 

tor,  partner,  or  co-proprietor,  muft  be  pre-^ 
•'  fumed  by  the  court,  auditors,  or  commiflioners, 
•*  before  whóm  an  account  is  taken,  or  a  diftri:- 
**  bution  or  partition  made,  to  ufe  in  tbeir  ozvn 
**  concernís  fuch  diligence,  as  is  commonly  ufed 
**  by  all  prudent  men ;  that  it  is  a  violation  of 
goodfaitb  for  any  man  to  take  lefs  care  of  an- 
other's  propcrty ,  which  has  been  intru  fted  to  him, 
tban  ofbisown;  that,  confequently,  the  author 
**  of  the  new  fyftem  demands  no.  more  of  a 
**  partner  or  a  joinUowner  than  of  a  depojitaryy 
**  who  is  bound  to  keep  the  goods  depofited  as 
*'  be  keeps  bis  own ;  which  is  dire6lly  repugnant 
*'  to  the  indifputable  and  undifputed  fenfe  df  the 
"  law  ContraSíus.^^ 

i  cannot  learn  whether  M,  Le  Brun  ever 
publiflied  a  reply,  but  am  inclined  to  believe  that 
his  fyftem  has  gained  very  little  ground  in 
France^  aud  that  the  oíd  interpretation  continúes 
tiniverfally  admitted  on  the  continent  both  by 
theorifts  and  praélifers. 

Nothing  material  can  be  added  to  Pothier's 
argument,  which,  in  my  humble  opinión,  is  un- 

anfwerable ;  but  it  may  not  be  whoUy  ufelefs  to 
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fet  down  a  few  general  remarks  ori  the'  cohtro- 
verfy:  particular  obfervationsi .  migjit  be  multi- 
plied  without  end. 

The  only  ejfential  diíFerence  between  the  fyf- 
tems  of  GoDEFRoi  and  Le  Brun  relates  to  the 
two  xontradts,  which  folio w  the  much-difputed 
claufe;  for  the  Swifs  lawyer  malees  the  partner 
and  co-proprietor  anfwerable  for  ordinary  ncglt€tj 
and  the  Prencb  advócate  demands  no  more  from 
them  than  common  bonejiy :  npw,  in  this  refpedl, 
the  error  of  the  fecond  fyftem  has  becn  proved 
to  demonftration;  and  the  author  of  it  himfelf 
confeíTes  ingenuoufly,  that  the  other  part  of  it 
fails  in  the  article  of  Marriage-^portions'^. 

'  In  regard  to  the  divifion  of  negle£t  and  care 
into  three  degrees  or  two,  the  difpute  appears  to 
be  merely  verbal ;  yet,  even  on  this  head,  Le 
.Brun  feems  to  be  felf-confuted:  he  begins  with 
engaging  to  prove  *'  that  only  two  degrees  of 
**  fault  are  diftinguiíhed  by  the  laws  of  Romer 
and  ends  with  drawing  a  conclufion,  that  they 
acknowledge  but  one '  degree :  now,  thpugh  this 
might  be  only  a,  ílip,  yet  the  whole  tenor  of  his 
book  eftabliíhes  two  modes  oídiligence^  the  omif- 
Jions  of  which  are  as  many  negledls;  exclufively 
oí grofs  negledt,  which  he  likewife  admits,  for 
the  culpa  levijftma  only  is  that,  which  he  repui 

*  See  p. 7i.«^/íí  j  andp,  126, 


OF  BAILMENTS.  359 

diates.  It  is  true/  that  he  gives  río  epithct  or 
ñame  to  the  omiflion  of  his  fe cond  modc  of  care; 
and,  had  he  fearchéd  for  an  epithet,  he  could 
have  found  no  other  ttian  grofs;  which  would 
have  demonftrated  the  weaknefs*  of  his  whole 
fyftem*. 

The  difquifition  amounts,  in  fa£t,  to  this :  from 
the  barrennefs  or  poverty,  as  Lücretius  calis 
it,  of  the  Latín  language,  the  fingle  word 
CULPA  includes,  as  a  generick  term,  various 
degrees  or  íhades  aífault,  which  are  fometimes 
diftinguiíhed  by  epithets,  and  fometimes  left 
without  any  diftindtion;  but  the  Greek^  which , 
is  rich  and  flexible,  hasa  term  expreílive  of  al- 
moft  every  íhade,  and  the  tranflators  of  the  law 
Contra¿tiis  adlually  ufe  the  words  pafiü/x»a  and 
«yÉXfja,  which  are  by  no  means  fynonymous,  th« 
former  implying  a  certain  eajinefs  of  mind  or 
remiffnefs  of  attentíon^  while  the  fecond  imports 
a  higher  and  more  culpable  degree  of  negli-^ 
gence'f.  This  obfervation,  indeed,  feems  to  fa- 
vour  the  fyftem  of  Godefroi  ;  but  I  lay  no  great 

*Seepages32.  73.  74.  149. 

f  Baftüca,  2,  3,  23.  See  Demofih.  3  PhiL  Retfke's  cdit.  I. 
1 1 2*  3«  For  UviJJima  culpa^  which  occurs  but  once  in  the 
whole  body  of  Román  law,  po^Sv^íx  fecms  the  proper  word  in 
Greek;  and  it  is  afbually  fo  ufcd  in  the  Bq/tlicay  60.  3.  5.  where 
mention  Is  made  of  the  Aquilian  law,  in  qua,  fays  Ulpian,  et 
levijjtma  culpa  veniu  D.  9*  2.  44. 
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ftrefs  on  the  mere  words  of  the  tranflation^  as  I 
cannot  perfuade  myfelf,  that  the  Greek  jurifts  un- 
der  Basilius  and  Leo  were  perfeélly  acquainted 
with  the  niceties  and  genuinepurity  oftheirlan- 
guage;  and  there  are  invincible  reafons»  as>  I 
hope,  it  has  been  pro  ved,  for  rejeéling  all  fyftems 
but  that,  which  PoTHiERhas  recommended  and 
illuílrated. 

I  come  now  to  the  laws  of  our  own  country, 
in  which  the  fame  diftindions  and  the  fame 
rules,  notwithftanding  a  few  clafliing  authorities, 
will  be  found  to  prevalí;  and  here  I  might  pro-^ 
ceed  chronologically  from  the  oldeft.T!?¿zr-6oo¿  or 
Treatife  to  the  lateft  adjudged  Cqfe\  but,  as  there 
would  be  a  moft  unpleafmg  drynefs  in  that  me- 
thod,  I  think  it  better  to  examine  feparately  every 
diftiñdl  fpecies  of  bailment,  obferving  at  the  fame 
time,  under  ench  head,  a  kind  of  hiftorical  order. 
It  muft  have  occurr^d  to  the  reader,  that  I  might 
eafily  have  taken  a  widcr  field,  and  have  extend- 
ed my  inquiry  to  every  pofiible  cafe,  in  which  a 
man  pojfejfes for  a  time  tbe  goods  of  anotber;  but 
I  chofe  to  confine  myfelf  within  certain  limits^ 
left,  by  grafping  at  too  vaft  a  fubjefl:,  I  íhould 
at  lail  be  compelled,  as  it  frequently  happens,  by 
accident  or  want  of  leifure, '  to  leave  the  whole 
work  unfiniíhcd :  it  will  be  fufiGcient  to  remark, 
that  the  rules  are  in  general  the  íame,  by  what- 
ever  means  the  goods  are  legally  in  the  bauds  of 
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the  pofleíTor,  whether  by  delivcry  from  thc 
owner,  which  is  a  proper  bailment,  or  from  any 
other  perfon,  by  finding*,  or  in  coníequence  of 
fome  diftinft  contraél. 

Sir  John  Holt,  whom  every  EngUfifmm 
íhould  mention  with  refpeft,  and  from  whom  no 
Englijb  lawyer  íhould  venture  to  diíTent  without 
extreme  diíEdence,  has  taken  a  comprehenfive 
view  of  this  whole  fubjeft  in  his  judgment  on 
a  celebrated  cafe,  which  íhall  foon  be  cited  at 
length  j  but,  highly  as  I  venérate  his  deep  learn- 
ing  and  fingular  fagacity,  I  íhall  find  myfelf  con- 
ilrained,  in  fome  few  inftances,  to  diíFer  from 
him,  and  íhall  be  prefumptuous  enough  to  oíFer 
a  correélion  or  two  in  part  of  the  do£tríne^ 
which  ^le  propounds  in  the  courfe  of  his  argu- 
mentf. 

His  divifion  of  bailments  into  Jix  forts  ap- 
pearS)  in  the  fíríl  place,  a  little  inaccurate; 
for,  in  truth,  his  fifth  fort  is  no  more  than  a 
branch  of  his  tbird^  and  he  might,  with  equai 
reafon,  have  added  a  feventbf  fmce  the  fifth  is 
capable  of  another  fubdivifion.  I  acknowledge, 
tl^erefore,  but^i;^  fpecies  of  bailment;  which  I 
^all  now  enumérate  and  define»  with  all  the 

*  DoQ:.  and  Stud.  dial.  2*  ch.  38.  Lord  Raym.  909.  917. 
See  Ow.  141.  I  Leoxl,  224.  i    Cro«  219.   Mulgravt  and 

Ogden , 
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Latín  ñames,  one  or  two  of  which  lord  Holt 
has  omitted.  i.  Depositum,  which  is  a  naked 
bailment,  without  reward,  of  goods  to'  be  kept 
for  thebailor.  2.  Mandatum,  or  commijffion; 
when  the  mandatary  undertakes,  without  recom- 
pence,  to  do/orne  añ  about  the  things  bailed,  or 
fimply  to  carry  thcm;  and  henee  Sir  Henry 
Finch  divides  bailment  into  txvo  forts,  to  keep^ 
and  to  employ^.  3.  Commodatum,  ox  loan 
for  ufe ;  when  goods  are  bailed,  without  pay ,  to 
be  ufed  for  a  certain  time  by  the  bailee.  4. 
PíGNORi  ACCEPTUM;  when  a  thing  is  bailed 
by  a  debtor  to  his  creditor  in  pkdge,  or  as  a  fe- 
curity  for  the  debt.  5.  Locatüm,  or  biríng, 
which  is  always  for  a  reward;  and  this  bailment 
is  either,  i .  locatio  rei,  by  which  the  hirer  gains 
the  temporary  ufe  of  the  thing  \  or,  2.  locatia 
operis  fatiendi^  when  zvork  and  labour,  or  care 
and  pains^  are  to  be  performed  or  beftowed  on 
the  thing  delivered:  or,  3.  locatio  operis  mercium 
vebendarum,  when  goods  are  bailed  for  the  pur- 
pofe  of  being  carried  from  place  to  place,  either 
to  a  publick  carrier,  or  to  a  prívate  perfon. 

I.  The  moft  ancient  cafe,  that  I  can  find  in 
our  books,  on  the  doctrine  ofÜEPosiTs  (there 
were  others,  indeed,  a  few  years  earlier,  which 
turned  on  points  of  pleading),  was  adjudged  in 

*  Law,  b.  a.  ch.  18. 
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would,  therefore,  be  grofs  negligcnce  in  a  depo- 
fitary  to  leave  fuch  a  depofit  in  an  open  anti- 
chamber,  and  ordinary  negleft,  at  leaft,  ta  let 
them  remaia  qn  his   table,  where  they  might 
poffibly  tempt  his  fervants;  but   no  man   can 
proportlon  his  care  to  the  nature  oí  things,  with- 
cut  knowing  them :  perhaps,  therefore,  it  would 
be  no  more  thzxí  Jligbt  negle£!,to  leave  out  of  a 
drawera  box  or  caíket,  which  was  neither  known, 
norcould  juftiy  be  fufpe£led,to  containdiamonds ; 
and  DoMAT,  who  prefers  the  opinión  of  Tre- 
batí  US,  decides,  ^'  that,  in  fuch  a  cafe,  the  de« 
^*  pofitary  would  only  be  obliged  to  reftore  the 
^*  caíket,  as  it  was  delivered,  without  being  re- 
**  fponfible  for  the  contents  of  it.''     I  confefs, 
however,  that,  anxioufly  as  I  wiíh  on  all  occa-* 
fions  to  fee  authorities  refpe£led,  andjudgment 
holdeñ  facred,  Bonion's  cafe   appear$   to  me 
whoUy  incomprehenfible  j    for  the  defendant» 
inftead  of  having  been  grofslyncgligetít  (which 
alone  could  have  expofed  him  to  an  aftion)^ 
feems  to  have  ufed  at  leaft  ordinary  diligencej 
and,  after  all,  the  Ibfs  was  occaíioned  by  a  6i/r- 
glary^  for  which  no  bailee  can  be  refponfiblc 
without  a  vety  fpecial  undertaking.     The  plea, 
therefore,  in  this  cafe  was  goód,  and  the  replica* 
tion,  idle ;  ñor  could  I  ever  help  fufpe£ting  a 
miftake  in  the  laft  words  alii  quód  non;  although 

Richard  de  Winchedon,  or  whoever  was  the 
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compiler  of  the  table  to  thís  Year-book,  makes  a 
diftin¿tion9  that,  "  if  jewels  be  bailed  to  me,  and 
^'.I put  them  into  a  calket,  and  tbieves  rob  me  of 
"  them  in  the  nigbt^time,  I  am  anfwerable ;  not, 
*^  if  they  be  delivered  to  me  in  a  cheft  fealed 
**Mp\'  which  could  never  have  been  law,  for 
thé  next  oldeft  cafe,  in  the  book  of  AJftfe^  con- 
tains  the  opinión  of  chief  juftice  Thorpe^ 
that  "  a  general  bailee  to  keep  is  not  refponfible, 
*'  if  the  goods  he  Jiolen^  without  his  grofs  ne- 
"  gle£l*;"  and  it  appears,  indeed,  from  Frxz- 
IIERBERT,  that  the  party  was  driven  to  this 
iflue,  **  whether  the  goods  were  taken  away  by 
**  robbers.'* 

By  the  Mofaick  inftitutions,  "  if  a  man  deli- 
/*  yered  to  his  ncighbour  money  or  stüff  to 
•'  keep^  and  it  wsLsJtolen  out  of  his  houfe,  and  the 
**  thicf  could  not  be  found,  the  mafter  of  the 
houfe  Was  tobebrought  before  the  judge,  and 
to  be  difcharged,  if  he  could  fwear,  that  he 
**  had  not  ptit  bis  *band  unto  his  neighbour*s 
*^  goods-f  ,"  or,  as  the  Román  ?iuthor  of  the  Lex 
De  I  tranflates  it,  Nibilfe  nequiter  géfftJfeX  i  but 
a  diftindtion  feems  to  have  been  made  between  a 

*  29.  AíT.  28.  Bro.  Abr.  ///•  Bailment,  pl.  7* 

f  Exod.  xxü.  7,  8. 

%  Lib.  10.  De  Depofito.    This  book  is  printed  in  the  fame 
▼olume  with  the  Tkeodofian  Code,  Paris,  1586^ 
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ftealing  by  day  atid  a  ftealing  by  night^;  and 
"  if  CATTLE  were  bailed  and  ftolen  (by  day^  I 
**  prefume),  the  perfon,  who  had  the  care  of 
**  them,  was  bound  to  make  reftitution  to  the 
*'  owner*!';"  for  which  the  reafon  feems  to  be, 
that,  when  cattle  are  delivered  to  be  kept^  the 
bailee  is  rather  a  Inandatary  than  a  depofitary, 
and  is,  confequently,  obliged  to  ufe  a  degree  of 
diligence  adequate  to  the  charge:  now  íheep  can 
hardly  be  ftolen  in  the  day-time  without  fome 
ncgleél  of  the  íhepherd  -,  and  we  find  that,  when 
Jacob,  who  was,  for  a  long  time  at  leaft,  a 
bailee  of  a  difFerent  fort,  as  he  had  a  reward^  loft 
any  of  the  beafts  intrufted  to  his  care,  Laban 
made  him  anfwer  for  them  '*  whether  ftolen  by 
*'  day  or  ftolen  by  night|/' 

Notwithftanding  the  high  antiquity,  as  wcll 
as  the  manifeft  good  fenfe,  óf  the  rule,  a  contrary 
doélrine  was  advanced  by  Sir  Edward  Coke, 
in  his  Reports^  and  áfterwards  deliberately  in- 
ferted  in  his  Commentary  on  Littleton,  the 
great  refult  of  all'  his  experience  and  learning; 
namely,  *'  that  a  dépofitary  is  refponfible,  if  thé 
"  goods  be  ftolen  from  him,  uñlefs  he  accept 
"  them  fpecially  to  keep  as  his  own^^  whence  he 
ádvifes   all  depofítaries   to  make   fuch   a  fpe* 

*'  Gen.  xxxi.  39.  f  Exod.  xxíi.  I2. 
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dal  acccptancc*.  This  opinión,  fo  repugnañt  ta 
natural  reafon  and  the  laws  of  all  other  natíons, 
he  grounded  partly  on  fome  broken  cafes  in  the 
Year-books,  mere  converfations  on  the  bench,  or 
loofe  argumenta  at  the  bar;  and  partly  on  Soüth- 
cote's  cafe,  which  he  has  reported,  and  which 
by  no  means  warrants  his  deduétion  from  it. 
As  I  humbly  conceive  that  cafe  to  be  law,  though 
the  doítrine  of  the  learned  repórter  cannot  in  all 
points  be  maintained,  I  íhall  ofier  a  few  remarks 
on  the  pleadings  in  the  caufe^and  the  judgemént 
given  on  them. 

SouTHCOTE  declared  in  detinue,  that  he  had 
delivered  goods  to  Bennet,  tobebybim  safely 
kept:  the  defendant  confeífed  such  delivery, 
but  pleaded  in  bar,  that  a  certain  perfon  stole 
them  out  of  his  pofleífion ;  the  plaintiff  replied, 
protefting  that  he  had  not  been  robbed,  that  the 
perfon  named  in  theplea  was  a  sERVANTof  the 
defendant,  and  demanded  judgement;  which,  on 
a  general  demurrer  to  the  replication,  he  ob- 
tained.  '^  The  reafon  of  the  judgement,  fays  lord 
^  CoKB,  was,  becaufe  the  plaintiBF  had  delivered 
**  the  goods  to  be  safely  kept,  and  the  defend- 
^  ant  had  taken  the  charge  of  them  upon  him- 
^  fdf,  by  accepting  them  on  such  a  delivery.** 
Had  the  repórter  fiopped  here,    I  do  not  fee 

'    *  4  Rep.  83.  b.  I  Inft.  Sp.  a.  b. 
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what  poífible  objedlion  could  have  been  made; 
but  his  exuberant  crudition  boiled  over,  and  pro- 
duced  the  frothy  conceit,  which  has  occafioned 
fo  many  refledtions  on  the  cafe  itfelf ;  namely, 
**  that  to  KEEP  and  to  keep  safel  y  are  one  and 
the  fame  thing;"  a  notion  which  was  denicd  to 
be  law  by  the  whole  court  in  the  time  of  chief 
juftice  HoLT*. 

It  is  far  from  my  intent  to  fpeak  in  deroga- 
tion  of  the  great  commentator  on  Littleton; 
fince  it  may  truly  be  aíTerted  of  him,  as  Qy  i  N- 
TiLiAN  faid  of  Cicero,  that  an  admiration  of 
his  works  is  a  Jure  mark  offome  projiciency  in  the 
Jiudy  of  the  law ;  but  it  muft  be  allowed,  that 
his  profufe  learning  often  ran  wild,  and  that  he 
has  injured  many  a  good  cafe  by  the  vanity  of 
thinking  to  improve  them. 

The  pleader,  who  drew  the  repllcation  in 
SoOthcote's  cafe,  muft  have  entertained  an 
idea,  that  the  hlame  was  greater,  if  a  fervant  of 
the  depoíitary  ftole  the  goods,  than  if  a  mere 
ftranger  had  purloined  them ;  fince  the  defenda^t 
ought  to  have  been  more  on  his  guard  againft 
a  perfon,  who  had  fo  many  opportunities  of 
ftealing ;  and  it  was  his  own  fault,  if  he  gave 
thofe  oppprtuhities  to  a  man,  of  whofe  honefty 
he  was  not  morally  certain :  the  court^  wq  find, 

^  XiOrd  Raym.  911.  margin^ 
VOL.  VI.  B  B 
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rejeftcd  this  diftin¿lion,  and  alfo  held  the  replU. 
catión  informal,  but  agreed,  that  no  advantage 
could  betaken  on  2i  general  demurrer  of  fuch  in- 
formality,  and  gave  judgement  on  the  fubftan- 
tial  badnefs  of  the  pica*.  If  the  plaintifF,  in- 
ftead  of  replying,  had  demurred  to  the  pica 
in  bar,  he  might  have  infifted  in  argument, 
with  reafon  and  law  on  his  fide,  "  that,  although 
*'  a  general  bailee  to  keep  be  refponfible  for 
"  GRoss  negle£t  only^  yet  Bennet  had,  by  ^ 
^^  fpecial  acceptance,  made  himfelf  anfwerable 
for  ORDINARY  neglcít  at  leaji\  that  it  was 
ordinary  negleft,  to  let  the  goods  htjiolen  out 
"  of  his  poíTeífion,  and  he  had  not  averred,  that 
they  were  ftolen  without  bis  default ;  that  he 
ought  to  have  put  them  irito  a  fqfe  place,  ac- 
*'  cording  to  his  undertaking,  and  have  kept 
**  the  key  of  it  himfelf;  that  the  fpecial  bailee 
**  was  reduced  to  the  clafs  of  a  conduSíor  operis^ 
*'  or  a  workman/or  bire  j  and  that  a  tailor,  to 
**  whom  his  employer  has  delivered  lace  for  a 
.♦*  fuit  of  clothes,  is  bound,  if  the*  lace  hcjiolen^ 
*'  jt«  reftore  the  valué  of  itf ."     This  reafoning 

*  I  Cro.  815. 

t  •*  Alia  tfifurii  ratio;  id  enim  non  cafui^  fed  levi  culfa^ 
ferme  afcribitur."  Goihofr.  Comm.  in  L.  Confra^us,  p.  14^^ 
Sec  D.  17.  2.  52.  3.  where  fays  the  annotator,  ^  Adverfús 
latrones  parúm  prodeft  cuftodia  ;  adverfús y}/rm  prodeíTe  po- 
teft,  fi  quis  ádvigilct."  See  alfo  Poth.  Contrat  de  Louage^  n. 
42>>  and  Contrat  de  Pret  a  ufage^  n.  53.     So,  by  juftice  CoU 
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:would  not  have  been  juft,  if  the  bailee  had 
pleaded,  as  in  Bonion's  cafe,  that  he  had  been 
robbed  hy  vióleme j  fdr  no  degree  of  care  can  in 
general  prevent  an  opeh  robbery:  Ímpetus  pm^ 
donum^  fay s  Ul  p  i  a  n,  ¿  nidio  prajlantur. 

Mr.  Juftice  Pow£LL,»fpeaking  of  South- 
cote's  cáfe^  which  he  denies  to  be  law,  admits 
that,  '*  if  a  man  does  undcrtake  fpecially  to  keep 
**  goods  SAFELY,  that  is  a  warranty,  and  will 
*'  oblige  the  bailee  to  keep  them  fafely  againft 
perils,  where  be  has  a  remedy  over,  but  nof 
againft  thofe  where  he  has  no  remedy  over*/* 
One  is  unwilling  to  fuppofe,  that  this  learned 
judge  had  not  read  lord  Coke's  report  with  at- 
tention ;  yet  the  cafe,  which  hé  puts,  is  precifely 
that  which  he  oppofes,  for  Bennet  d¿d  under- 
take  ''  to  keep  the  goods  safelyj"  and,  with^ 
fubmiífion,  tbe  degree  of  care  demanded,  not  tbe 
remedy  over^  is  the  true  meafure  úf  the  obliga- 
tion ;  for  the  bailee  might  have  his  appeal  ofroi- 
beryy  yet  he  is  not  bound  to  keeip  the  goods 
againft  robbers  without  a  moft  exprefs  a gr ce- 
menta. This,  I  apprehend,  is  all  that  was 
meaned  by  St.  Germán,  when  he  fays,  "  that, 

UfmQre^  **  Si  jeo  grante  byens  a  un  home  a  garder  a  mon  oeps, 
**  (i  les  byens  per  fon  tnefgarde  font  emhleSy  il  fera  charge  a  moy 
"  de  mtfmes  les  byens,  mez  s'il  {Q\t4'obbe  de  mefmes  les  byens^ 
"  il  eft  excufable  per  le  ley.'*  lo  Hen.  VI.  21. 

*  Ld.  Raym.  912*  t  2  Sho.  pl.  i66« 
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••  if  a  man  báve  nothing  for  keepíng  the  goods 
*'  bailed,  and  promife,  at  the  time  of  the  delivery, 
**  to  reftore  them/¿a/¿  at  bis  perily  he  is  tiot  re- 
"  fponíible  for  mere  cafualties* ;"  but  the  rulé 
extradted  fróm  this  paflage,  "  that  2ifpecial  ac- 
*'  ceptance  to  keep  safely  will  not  charge  the 
•*  bailec  againft  the  a¿ts  of  wrongdoers\ ^^  to 
which  purport  Hobart  alfo  and  Croke  are 
cited,  Í8  too  general,  and  muft  be  confíned  to 
ads  of  vióleme. 

I  cannot  leave  this  point,  without  remarking, 
that  a  tenant  at  zvill^  whofe  intereft,  when  he  has 
it  rentfree,  the  Romans  callad  precariüm,  ftands 
in  a  íituation  exa¿tly  parallel  to  that  of  a  depo- 
fitary ;  for,  although  the  contraft  be  for  bis  bene-' 
Jity  and,  in  fqme  inftances,  for  bis  benefit  onfy^ 
yet  he  has  an  intereji  in  the  land  till  the  will  is 
determined,  **  and,  our  law  adds,  it  is  the  foUy  of 
**  the  leffor,  if  he  do  not  reftrain  himby  a  fpecial 
•*  condition :''  thence  it  was  adjudged,  in  the 
Countefs  of  Sbreiv/bury^s  cafe,  **  that  an  adion 
*•  will  not  lie  againt  a  tenant  at  will  generaüy,  if 
**  the  houfe  be  bumed  through  his  negleét}:;" 
but,  fays  juftice  Powell,  **  had  the  aótion  been 
**  founded  on  a  Jpecial  undertaking,  as  that,  in 
♦*  coníideration  that  the  leíTor  would  let  him  Uve 

*  Dod.  and  Snid.  dial.  2.  chap.  38. 
f  Com.  135.    I^.  Raym.  915. 
J  %  Rrp.  13  b» 
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**  in  the  houfe,  he  would  deliver  it  up  in  as  good 
*^  repair  as  it  iben  was  in^  fuch  aa  a¿tion  would 
**  have  beea  maintainable,*" 

It  being  then  cftabliíhed,  that  a  bailee  of  the 
Jirji  fort  is  anfwerable  only  for  2ifraud,  or  for 
grofs  negleét,  which  is  confidered  as  evidence  of 
it,  and  not  for  fuch  ordinary  inattentions  as  m^y 
be  compatible  with  goodfaitb,  if  the  depofitary 
be  himfelf  a  carelefs   and  inattentive  mari;  a 
<jueftion  may  ariíe,  whether,  if  proof  be  given, 
that  he  is,  in  truth,  very  thougbtjul  and  vigilant 
in  bis  own  concernSy  he  is  not  bound  tó  reftitution, 
if  the  depoíit  be  loft  through  his  negledl,  either 
ordinary  or  Jligbt ;  and  it  feems  eafy  to  fupport 
the  affirmative ;  fince  in  this  cafe  the  meafure  of 
diligence  is  tbat,  ivbicb  tbe  bailee  ufes  in  bis  ozvn 
qffüirs.     It  muft  however  be  confeíTed,  that  the 
charader  of  the  individual  depofitary  can  hardly 
be  an  objeít  of  judicial  difcuffion:    if   he   be 
JligbÜy  or  even  ordinarily  negligent  in  keeping 
the  goods  depofited,  the  favourable  prefumption 
is,  that  he  is  equally  negledful  of  his  own  pro- 
perty  j  but  this  prefumption,  like  all  others,  may 
be  repelled ;  and,  if  it  b^  proved,  for  inftance, 
that,  his  houfe  being  qn  fire,  he  faved  his  own> 
goods,  and,  having  time  and  power  to  fave  alfo 
thofe  depofited,  fuffered  thcm  to  be  burned,  he 

*  Ld.  Raym*  911. 
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íhall  reftore  the  worth  of  them  to  the»  owner** 
If,  indeed,  he  h?ive  time  to  fave  only  one  of  two 
chefts,  and  one  be  a  depofit,  the  other  his  own 
property,  he  ma)í  juftiy  prefer  his  own;  unlefs 
that  contain  things  of  fmall  comparative  valae, 
and  the  other  be  full  of  much  moré  precious 
gopds,  as  fine  Unen  or  filks ;  in  which  cafe  he 
ought  to  fave  the  more  valuable  cheft,  and  has  a 
right  to  claim  indemnification  from  the  depofitor 
for  the  lofs  of  his  own-  Still  farther;  if  he  com- 
mit  even  a  grofs  negle£t  in  regard  to  his  own 
goods  as  well  as  thofe  bailed,  by  which  botb  are 
loft  or  damaged,  be  carmot  be  Jaid  to  bave  vtolated 
goodfaitb,  and  the  bailor  muft  impute  to  his 
own  foUy  the  confidence  which  he  repofed  in  fo 
improvident  and  thoughtlef$  a  perfon-f-. 

To  this  principie,  that  a  depofitary  is  anfwer- 
able  only  for  grofs  negligence,  there  are  fome  ex- 
ceptions. 

Firft,as  in SoüthcOte's  cafe,  where  the  bailee, 
by  a  /pedal  agreement,  has  engaged  to  anfwer 
for  lefs:  '*  Si  quid  nominatim  convenit,''  fays  the 
Koman  lawyer,  "  vel  plus  vel  minus  in  fingulis 
*^  contra£tibus,  hoc  fervabitur  quod  initio  con- 
*'  venit;  legem  enim  contradtui  deditj;"  but  the 

*  PoTH.  Contrat  de  DepSt,  n.  29.  Stiernh.  de  Jure  Sueort^ 
1.  2.  c.  5. 

t  Bra¿i.  gg.  b.     Juftín.  Inft.  1.  3,  tit.  15, 
J  L.  Contra^iuj,  23.  D.  de  reg.  Jur. 
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opinión  of  Celsüs,  that  an  agreément  io  dijpenfe' 
ivith  deceit  is  void,  as  being  contrary  to  good 
moráis  and  decency,  has  the  aíTent  both  of  Ul- 
Pí  AN  and  our  Englijh  courts*. 

Secondly;  when  a  man  fpontaneoufly  and 
officiouíly  propofesto  keep  the  goods  of  anotlier, 
he  may  prevent  the  owner  from  intrujiing  thetn, 
witb  a  per  fon  of  more  approved  vigilance;  for 
which  reafon  he  takes  upon  bimfelf,  according  to 
Julián,  the  rijk  of  the  depofit^  and  becomes  re-' 
Jponfible  at  leajl  for  ordinary  negledl^  hut  notfor 
mere  cafualties\. 

Where  things  are  depofited  through  neceffity 
on  any  fuddén  emergence,  as  a  fire  or  a  íhipwreck, 

0 

M.  Le  Brün  infifts,  "  that  the  depofitary  muft  * 
*^  anfwer  for  lefs  than  grofs  negleél,  how  carelefs 
foever  he  may  be  in  his  own  afFairs ;  fince  the ' 
preceding  remark,  that  a  man^  wbo  repofes  con-* 
^^fdence  in  an  improvident  perfon^  mujl  impute, 
*'  any  lofs  to  bis  own  folly,  ís  inapplicable  to  a 
*^  cafe,  where  the  depofit  was  not  optional ;  and . 
^y  the  law  ceafes  witb  the  reafon  of  it\\^  but  that 
is  not  the  only  reafon ;  and,  though  it  is  an  ad- 
ditional  misfortune,  for  a  man  in  extreme  hafte 
and  deep  diftre^  to  light  upon  a  ftupid  or  inat- 


*  DoQ:.  and  Stud.  dial.  2.  chap.  38. 

+  D-  16.  33  I.  35. 

{  Déla  Prefiation  dts  FauUs^  p.  77. 
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tantive  depofitary,  yet  I  can  hardly  pcrfuade  my^ 
fibíf,  that  more  than  perfeft  good  faitb  i$  de- 
manden in  this  cafe,  although  a  violation  of  that 
faith  be  certainly  more  criminal  than.  in  other 
cafes,  and  was  therefore  puniíhed  at  Rome  by  a 
forfeiture  of  the  double  valué  of  the  goods  de- 
pofited. 

In  thefe  circumftances,  however,  a  benevolent 
cffer  of  keeping  another's  property  for  a  time 
would  not,  I  think,  bring  the  cafe  within  Ju- 
HAn's  rule  before-mentioned,  fo  as  to  make  the 
perfon  offering  anfwerable  for  Jlight^  or  even  or- 
dinary^  negligence ;  and  my  opinión  is  confirmed 
by  the  authority  of  Lab£Oj  who  requires  no 
more  than  good  faith  of  a  negotiorum  gejior^  when 
'*  affedione  coadus,  ne  bona  mea  diílrahantur, 
*'  negotiis  fe  meis  obtulcrit." 

Thirdly;  when  the  baiiee,  improperly  called 
a  depojitary^  either  direSíly  demands  and  receives 
a  rewardybr  bis  care^  or  takes  the  charge  of  goods 
in  confequence  of  fome  lucrative  contradt,  he  be- 
comes  anfwerable  for  ordinary  negled;  fince,  in 
truth,  he  is  in  both  cafes  a  conduSlor  operís^  and 
Uts  out  his  mental  labour  at  a  juft  price :  thus, 
when  clothes  are  left  with  a  man^  who  id  paid 
for  the  ufe  of  his  bath,  or  a  trunk  with  an  inii- 
keeper  or  his  fervants,  or  with  a  ferryman,  the 
bailees  are  as  much  bound  to  indcmnify  the 
owners  if  the  goods  l)e  loft  or  damaged  through 
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their  want  of  orditiary  circumfpedion,  as  if  they 
were  to  receive  a  ftipulated  recompenfe  ybrí¿eir 
attentionand  pains;  but  of  this  more  fully,  when 
we  come  to  the  article  of  hiring. 

Fourthly ;  when  the  bailee  alone  receives  ad- 
vantage  from  the  depofit,  as,  if  a  thing  be  bor- 
rowed  on  a  future  event,  and  depoíited  with  the 
inten4ed  borrower,  until  the  event  happens,  be* 
caufe  the  owner,  perhaps,  is  likely  to  be  abfent 
at  the  time,  fuch  a  depoíitary  muft  aníwer  even 
for  yZ/]g*¿/ negligence ;  and  this  bailment,  iiideed» 
is  rather  a  loan  than  a  depofit,  in  whatever  light 
it  may  be  confidered  by  the  partieí.  Suppofe^ 
for  example,  that  Charles^  intendingto  appear  at 
a  maíked  hall  expeíled  to  be  given  on  a  future 
night,  requefts  George  to  lend  him  a  drefs  and 
jewels  for  that  purpofe,  and  that  Giorge^  being 
obliged  to  go  immediately  into  the  ountry,  de- 
fires  Charles  to  kecp  the  drefs  till  his  return, 
and,  if  the  ball  be  given  in  the  mean  time,  to 
wear  it;  this  feems  to  be  a  regular  hai,  although 
the  original  purpofe  of  borro  wing  be  future  and 
contingent. 

Since,  therefore,  the  two  laft  cafes  ire  not,  in 
ftrid:  propriety,  depofits^  the  exceptbns  to  the 
general  rule  are  reduced  to  two  only ;  md  the  fe- 
cond  of  them,  I  conceive,  will  not  be  rjjefted  by 
the  Englijh  Uwyer,  although  I  recolleft  no  de- 
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cifion  or  diítum  exadly  conformable  to  the  opi- 
nión of  Julián- 

Clearly  as  the  obligation  to  rejlore  a  depofit 
flows  from  the  nature  and  definition  of  this  con* 
traó^,  yet,  in  the  reign  of  Elizabeth,  when  it 
bad  been  adjudged,  confiftently  with  common 
fenfe  and  common  honcfly>  *^  that  an  aftion  on 
**  the  cafe  lay  againft  a  man,  who  had^not  per- 
*'  fortned  his  promife  of  redelivering,  or  deliver- 
^  ingover,  things  bailed  to  him/'  that  judgement 
was  reverfed]  ahd,  in  the  fixth  year  of  James, 
judgement  for  the  plaintiíFwas  arrefled  iñ  a  cafe 
cxa¿Üy  fimilar* :  it  is  no  wonder,  that  the  profef* 
fion  gruwbhdy  as  lord  Holt  fays,  at  fo  abfurd 
a  reverfal ;  which  was  itfelf  moft  juftly  reverfed 
a  few  years  after,  and  the  firft  decifion  folemnly 
cftabliíhedrf. 

Among  the  other  curious  remains  of  yltiick 
kw,  which  philologers  bave  collefíed,  very  little 
relates  to  tie  contraéis,  which  are  the  fubjeél  of 
this  eíTay ;  but  I  remember  to  have  read  of  De- 
MosTHENis,  that  he  was  advócate  for  a  perfon, 
with  whon  three  mcn  had  depbfited  fome  va- 
luable  uteifil,  of  which  they  were  joint-owners; 
aad  the  lepofitary  had  delivered  it  to  one  of 
them,  of  kvhofe  knavery  he  had  no  fufpicionj 

*  "Velv.  4.  50.   128. 

t  aCro.  667.  Jf^htatly  and  Lovt. 
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upon  which  the  other  two  brought  an  aflion, 
but  were  noniuited  on  their  own  eviderice,  that 
there  was  a  tbird  bailor,  whom  they  had  not 
joined  in  the  fuit ;  for,  the  truth  not  being  proved, 
Demosthenes  infifted,  tbat  bis  clíent  could  not 
legally  rejtore  tbe  depojit^  unlefs  all  tbree  propii-^ 
etors  were  ready  to  recewe  it;  and  this  doílrinc 
was  good  at  Rome  as  well  as  at  Atbens,  when  the 
thing  depofited  was  in  its  nature  incapable  of 
partición :  it  is  alfo  law,  I  apprehend,  in  Weft- 
minfter-hall*. 

The  obligation  to  return  a  depofit  faithfully* 
was,  in  very  early  times,  holden  facred  by  the 
Greeks,  as  we  learn  from  the  ftory  of  Glaucüs, 
who,  on  confuhing  the  oracle,  received  this  an- 
fwer  **  that  it  was  criminal  even  to  barbour  a 
**  tbougbt  of  with-holding  depofited  goods  from 
**  the  owners,  who  claimed  themf ;"  and  a  fine 
application  of  this  univerfal  law  is  made  by  an 
Arabian  poet  contemporary  with  Jüstinian, 
who  remarles,  *'  that  life  and  wealth  are  only 
**  depofited  with  us  by  our  creator,  and,  like  all 
*'  otber  dipojits,  muft  in  due  time  be  reftored/* 

II.  EmploymentbycoMMissiONwasalfoknown 
to  our  ancient  lawyers;  and  Bracton,  the  beft' 
writer  of  them  all,  expreíTes    it  by  the  Román 

*  D.  i6.  3.  I.  36.  Bro.  Abr.  tít.  Ballment^  pl.  4, 
'  t  Herod.  VI.  86.  Juv.  Sat.  XIII.  199. 
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word,  Mandatum;  now,  as  the  verjr  eíTence  of 
this  contradi  is  the  gratuitous  performance  of  it 
by  the  bailee,  and  as  the  term  commijfion  is  alio 
pretty  generally  applied  to  bailees,  who  receive 
bire   or   compenfation    for    their    attention   and 
trouble,  I  íhall  not  fcruple  to  adopt  the  word 
MÁNDATE  as  appropriatcd  in  a  limite d  fenfe  to 
the  fpecies  of  bailment  now  before  us ;  ñor  will 
any  confufion  arife  from  the  common  acceptation 
of  the  word  in  the  fenfe  of  a  judicial  command 
or  precept,  which  ¡^  in  truth  only  a  Jecondary 
and  inaccurate  ufage  of  it,     The  great  diftindion 
then  between  one  fort  of  mándate  and  a  depojit 
is,  that  the  former  lies  injejance,  and  the  latter, 
fimply  in  cujiody:  whence,  as  we  bave  already 
intimated,  a  difFerence  often  arifes  between  the 
degrees  of  care  demanded  in  the  one  contraft  ancl 
in  the  other;  for,   the  mandatary  being  coníi- 
dered  as  having  engaged  himfelf,  to  ufe  a  degree 
oj  diligence  and  attention  adeqiíate  to  the  per^ 
formance  (^  bis  undertaking^  the   omiííion  of 
íuch  diligence  may  be,  according  to  the  nature 
of  the  bufinefs,  either  ordinary,  or  Jlight^  ne- 
gleít ;  although  a  bailee  of  this  fpecies  ought  re* 
gularly  to  be  anfwerable  only  for  a  violation  of 
good  faith.     This  is  the  common  dodirine  taken 
from  the  lawofÜLPiAN;  but  there  feems,  in 
reaKty,  to  be  no  exception  in  the  prefent  cafe 
from  the  general  rulej  for,  ünct  goad  faitb  itfelf 
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óbliges  every  man  to  perform  bis  aSlual  cngage^ 
ments,  i  t  of  courfe  obliges  the  mandatary  tó  ex-^ 
ert  himfelf  in  proportion  to  the  exigcnce  of  the 
afFair  in  hand,  and  neither  to  do  any  thing,  how 
minute  íbever,  by  which  his  employer  may  fut- 
tain  damage,  ñor  omít'  any  thing,  however  in- 
coníiderabie,  which  the  nature  of  the  ad:  re- 
quires*:  ñor  will  a  want  of  ability  to  perform 
the  contraíJ:  be  any  defence  for  the  contraéling 
partyj  for,  though  the  !aw  exadís  no  impojjibl^ 
tbingSj  yet  it  may  juftly  require,  that  every  man 
íhall  know  his  own  ftrength,before  he  undertakcs 
to  do  an  aft,  and  that,  if  he  delude  anotherby  falíé 
preteníions  to  íkill,  he  fliall  be  refponfibie  for 
any  injury,  that  may  be  occaíioned  by  fuch  de- 
iuñon.  If,  indeed,  an  uníkilful  man  yield  to 
the  preffing  inftances  of  his  friend,  who  could 
not  othérwife  have  his  work  performed,  and  en- 
gage  reluñantly  in  the  bufinefs,  no  higher  de- 
gree  of  diligence  can  be  demanded  of  him  thaii 
a  fair  exertion  of  his  capacity, 

It  is  aimoft  needlefs  to  add,  that  a  mandatary, 
as  well  as  a  depofitary,  may  bind  himfelf  by  a 
fpecial  agreement  to  be  anfwerable  even  for  ca- 
fualties;  but  that  neither  the  one  ñor  the  other 
can  exempt  himfelf  by  any  ftipulation  from  re- 
fponfibility  for  frauda  or,  its  equivalent,  grojs 
tiegleít. 

*  Lord  Rayoi.  910. 
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A  diftindion  feems  very  early  to  havebeen 
made  in  our  law  between  the  /ío/zfefance,  and  the 
jw/ífefance,  of  a  condudíor  operis^  and,  by  equal 
reafon,  of  a  mandatary ;  or,  in  other  words,  be- 
tween a  total  failure  of  performing  an  executory 
undertaking  and  a  culpable  negleíí:  in  executing 
it  ¡  for,  when  an  a£tion  on  the  cafe  was  brought 
againft  a  carpenter,  who,  having  undertaken  to 
build  a  new  houfe  for  the  plaintifF  within  a  cer* 
tain  time,  bad  not  built  it^  the  court  gave  judg* 
ment  of  nonfuit ;  but  agreed,  that,  if  the  defend* 
•ant  had  built  the  houfe  negligently  and  fpoiled 
the  timber,  an  adlion  againft  him  would  have 
been  maintainable*.  However,  in  a  fubfequent 
xeign,  when  a  fimilar  a£tion  was  commenced 
againft  one  Watkins  for  not  hiilding  a  mili  acr 
cording  to  his  undertaking,  there  was  a  long 
converfation  between  the  judges  and  the  bar, 
which  chief  juftice  Babington  at  length inter- 
rupted  by  ordering  the  defendant's  counfel  either 
to  plead  or  to  demur ;  but  ferjeant  Rolf  chofe 
to  plead  fpecially,  and  iífue  was  taken  on  a  dif-- 
cbarge  of  the  agreement-f*  Juftice  Martin 
objeóted  to  the  adlion,  becaufe  no  tort  was  al- 
ledgedj  and  he  perfifted  warmly  in  his  opinión^ 


*  Yearb.  ii.  Hen.  IV.  33. 

+  Ycarb.  3.    Heñ.  VI.  36,  b.  37.   a.      Stath.  Abr.  tít. 
Accionsfur  le  cas^  pl.  20. 
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which  feemsnot  wholly  irreconcilable  to  tbat  of 
Lis  two  brethren;  for  in  the  cafes,  which  they 
put,  a  fpecial  injury  was  fuppofed  to  be  occa- 
fioned  by  the  non-performance  of  the  contrañ. 
X  Authority  and  reafon  both  convince  rae,  that 
Martin,  into  whofe  opinión  the  repórter  re- 
commends  an  inquiry,  was  wrong  in  hi«  objec- 
tion,  if  he  meaned,  as  juftice  Cokain  and  the 
chief  juílice  feem  to  have  underftood  him,  that 
no  fuch  aíSion  would  lie  fot  ;20/2fefance,  evea 
tbougb  fpecial  damage  bad  beenjiated.  His  ar- 
gument  was,  that  the  aftion  before  úitm founded 
in  covenanf  merely,  and  required  a  fpecialty  ta 
fuppprt  it ;  but  that,  if  the  covenant  had  beea 
changed  into  a  tort^  a.  good  writ  of  trefpafs  orí, 
the  cafe  might  have  beeii  maintained :  he  gave, 
indeed,  an  example  of  wí/^fefance,  but  did  not 
controvert  the  inftances,  which  were  given  by  the 
ptherjudges. 

It  was  not  alledged  in  either  of  the  cafes  juft 
cited,  that  the  defendant  was  to  receive/>^jy  for  the 
fefance  of  his  wórk;  but,  fince  both  defendants 
were  defcribed  as  a^ually  in  trade^  it  was  not 
perhaps  intended,  that  they  were  to  wovk  for  no- 
thing :  I  cannot  however  perfuade  myfelf,  that 
^here  would  have  been  any  diíFerence,  had  the 
promifes  been  ipnrclj  gratuitous^  and  had  a  fpecial 
injury  been  caufed  by  the  breach  of  them.  Sup- 
pofe,  for  inftance, that  lioberfs  corn-fields  aire  fur-. 
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rounded  by  a  ditch  or  trench,  ín  which  the  wa- 
ter from  a  certain  fpring  ufed  to   have  a  free 
courfe,  but  which  has  of  late  been  obftru£ted  by 
foil  and  rubbiíh;  and  that,  Robert  informinghi» 
neighbour   Henry  of  hís  intention  fpeedily  to 
clear  the  ditch,  Henry  ofFers  and  undertakes  im- 
mediately  to  remove  the  obftrudlion  and  repair 
the  banks  without  reward,  he  having  bufinefs  of 
the  fame  kind  to  perform  on  his  own  grounds  : 
if,  in  this  cafe,    Henry  negledi  to  do  the  work 
undertaken,  *'  and  the  water,  not  having  its  na- 
•*  tural  courfe,  overflow  the  fields  of  Robert  and 
•*  fpoil  his  corn/*  may  not  Robert  maintain  his 
aSion  on  the  cafe  ?     Moft  alTuredly ;  and  ib  in 
a  thoufand  inílances  of  proper  bailments,  that 
might    be    fuppofed;    where    a    juft    reliance 
on  the  promife    of  thev  defendant  prevented 
the  plaintifF  from  employing  another  perfon, 
and  was   confequently  the   cauie   of  the  lofs, 
which  he  fuftadned* ;  for  it  is,  as  it  ought  to  be, 
a  general  rule,  that,  for  every  damnum  injuria 
datum,  an  a¿tion  of  fome  fort,  which  it  is  the 
province  of  the  plcader  to  advife,  may  be  main- 
tained ;  and,  although  the gratuitous  performance 
of  an  a£t  be  a  henejit  conferred,  yet,  accord- 
ing  to  the  juft  maxim  of  Paulüs,  Adjtívari  nos^ 
non  decipi^  heneficio  oportet^:  but  the  fpecial  da- 


*  Ycarb.  19.  Hen.  VI.  49. 
t  D.  13.  6.  17.  3. 


OF  BAILMENTS.  381 

mage,  not  the  aíTumption,  is  the  caufe  of  tbis 
adiion;  and,  ifnoüce  be  giveh  by  the  mandatary, 
before  any  damage  incurred,  and  wbile  amtber 
perfon  may  he  employed^  that  he  cannot  perform 
the  work,  no  procels  of  law  can  enforce  the  per- 
formance of  it. 

A  cafe  in  Brook,  made  complete  from  the 
Yeaf-book,  to  which  he  refers,  7^^W5  dire6ily  in 
point;  for,  by  chief  jufticeFiNEUX,  itbad  been 
adfudgedy  that,  ^^  if  a  man  aíTúme  to  build  a 
*'  houfe  for  me  by  a  certain  day,  and  do  not 
"  build  it,  and  Ifuffer  damage  by  his  nofif e/ame, 
**  1  íhall  have  an  aétion  on  the  cafe,  as  well  as  if 
*'  he  had  done  it  ami/s ;"  but  it  is  pojfible^  that 
FiNEüx  might  fuppofe  a  confideration,  though 
none  be  mentioned*^. 

A<9ions  on  this  contradi  are,  indeed,  very  un- 
<;ommon9  for  a  reafon  not  extremely  flattering.to 
human  nature ;  becaufe  it  is  very  uncomtnon  to 
undertake  any  oíEce  of  trouble  witbout  compenfa-^ 
tion;  but,  \vhether  the  cafe  really  happened,  or 
the  reward,  which  has  a(9:ually  been  ftipulated, 
was  omitted  in  the  declaration,  the  queftion, 
**  whether  a  man  was  refponíible  for  damage  to 
"  certain  goods  occafioned  by  his  negligence  in^ 
**  performing  a  gr atuixous  promife,'' cam^ 
btfore  the,  court,  in  which  lord  Holt  prefided, 
fo  lately  as  the  fecond  year  of  quaen  Anne]^  aA4 

*  Bro.  Abr,  tit.  Adion  fur  le  Cafe^,  7^ 
VOt,  VI,  c  c 
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a  point,  which  the  firft  elements  of  the  Ronum 
law  have  fo  fully  decided,  that  no  court  of  judi- 
cature  on  the  continent  would  fuffér  it  to  be  de- 
bated,  was  thought  in  En  glano  to  deferve^ 
what  it  certainly  received,  very  great  confider-- 
ation^. 

The  cafe  was  this:  Bernard  had  aflumed 
witbout  pay  lafely  to  remove  feveral  caíks  of 
brandy  from  one  cellar,  and  lay  them  áovmfafely 
in  another,  but  managed  them  fo  negligently, 
that  one  of  the  caíks  'was  ftaved.  After  the 
general  iíTue  joined,  and  a  verdiít  for  the  plaín- 
tifF  CoGGS,  a  motion  was  made  in  arreft  of 
judgement  on  the  irrelevancy  of  the  dectaration, 
in  which  it  was  neither  alledged,  that  the  de- 
fendant  was  to  have  any  recompenfe  for  bispains, 
ñor  that  he  was  a  common  parter:  but  the 
court  were  unanimouíly  of  opinión,  that  the 
a£tion  lay;  and,  as  it  was  thought  a  matter  of 
great  confequence,  each  of  the  judges  delivered 
his  opinión  íeparately. 

The  chief  juftice,  as  it  has  before  been  inti- 
matedf,  pronounced  a  clear,  methodical,  elabó- 
rate argument;  in  which  he  diftinguiíhed  bail- 
ments  into  fx  forts,  and  gave  a  hiftory  of  the 
principal  authorities  conceming  each  of  them. 

*  lid*  Rajnu  909 — 920.     i  Salk*  26»    Coni.  133.    Farr. 
\  P.  301.  - 
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This  argument  is' juftiy  reprefented  by  my  learn- 
ed  fiiend,  the  annotator  on  tbe  Firjt  Inftitutey  as 
"  a  moft  mafterly  view  of  the  whole  fubjeól  of 
"  bailment*  ;'*  and,  if  my  little  work  be  confi- 
dered  merely  as  a  commentary  on  it,  the  ftudent 
may  perhaps  think,  thát  my  time  and  attention 
have  not  been  unufefiílly  beftowed. 

For  the  decifion  of  the  principal  cafe,  ít  would 
have  been  fufíicient,  I  imagine,  to  infíft,  that  the 
point  was  not  new,  but  had  already  been  deter- 
mined;  that  the  writ  in  the  Register,  called, 
inthe  ftrange  dialed  of  our  forefathers,  De  pipa 
vini  caríandá-f^  was  not  fimilar,  but  identical ; 
for,  had  the  reward  been  the  ejfence  of  the  ac- 
tion,  it  muft  have  been  inferted  in  the  writ,  and 
nothing  would  have  been  left  for  the  declaration 
but  the  ftating  of  the  day,  the  year,  and  other 
circumftances ;  of  which  Rastell  exhibits  a 
complete  example  in  a  writ  and  declaration  for 
negligently  and  improvidently  planting  a  quickfet 
hedge^  which  the  defendant  had  promifed  to 
raife,  nvithout  any  confideraüon  aütdged ;  and  iC- 
fue  was  joined  on  a  traverfe  of  the  negligence 

*  Hargr.  Co.  Litt.  89.  b.  n.  3.    The  profeffion  muft  la* 
ment  the  neceilary  fufpenfion  of  this  valuable  work. 

f  Rcg.  Orig.  no.  a.  fec alfolio,  b.     Di  iquo  infirmo f^.-» 
nandoy  and  Di  columiari  reparando, 
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and  improvidence*.  How  any  anfwer  could 
bave  been  given  to  thefe  authorkies,  I  zm  at  a 
loís  even  to  comceive :  but»  although  it  is  needleife 
to  pro  ve  tbe  fame  thing  tv^ice,  yet  othcr  authoii- 
ties,  cqually  unanfwerable,  were  adduced  by  thc 
coürt,  and  fopported  with  reaíbns  no  lefs  cogent ; 
for  notbing^  faid  Mr.  Juftice  Poweljl  emphati-. 
cally,  is  law,  tbat  is  not  reafon;  a  maxhn,  in 
theory  excellent,  but  in  pradicé  dangerous,  as 
jnoany  rufes^  true  in  the  abftraét,  are  falfe  in  tfie 
concrete;  for,  fmce  the  reafon  of  Titiu^  may^ 
aiid  frequently  does,  differ  from  the  reafon  of 
Septimiüs,  no  man,  who  is  not  a  lawyer,  wóuid 
€Ver  know  bow  tó  ad:,  and  no  man,  who  is  a 
lawyer,  would  in  many  inftances  know  what  to 
adviíe,  unlefs  courts  were  bound  by  autbarityy  as 
íirmly  as  the  pagan  deities  were  fuppofed  to  be 
boünd  by  the  decrees  of  fate. 

Now  the  reafan  afligncd  by  the  learned  judge 
for  the  cafes  in  the  Regijier  and  Tear-books, 
which  were  the  fame  with  Cogcs  and  Ber- 
NARD,  namely,  "  that  the  party's  special  af-^ 
fumpjit  and  undertaking  obliged  him^^  to  do 
the  thing,  that  the  bailor  carne  to  no  damage  by 
his  negle¿l/'  feems  to  intímate,  that  the  onxifiion 
of  the  woxdsfalvó  etfecuré  would  have  made  a 
difference  in  this  cafe,  as  in  that  of  a  depq/it;  but 
I  humbly  cóntend,  that  thofe  words  are  implied» 

*  Raft.  Entr.  13.  b. 
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by  the  nature  of  a  contrae  which  lies  infefance^ 
agreeably  to  the  diítin£tion  witH  which  I  began 
this  article.     As  judgement,  indeed,  was  to  be 
giVeil  an  the  record  merely,  it  was  unneceffitiy, 
and  might  have  been  improper,  to  have  extended 
the  propofition  beyond  the  point  then  before  the 
court;  but  I  cannot  think,  that  the  narrownefs 
of  the  propofition  in  this  inftance  afíeéls  the  ge- 
neral dodríne,  which  I  have  prefumed  to  lay 
down ;  and,  in  the  ílrong  cafe  of  the  íhepherd^ 
wbo  bad  afiock  to  keep^  which  h^fuffered  tbrougb 
negligence  to  he  drowned,  neither  a  rezvard  ñor  a 
Jpecial  undertaking  are  ftated* :  that  cafe,  in  the 
opinión  of  jufticé  Townsend,  depended  upon 
the  diílinétion  between  a  bargain  executed  and 
executory  ;  but  I  cannot  doubt  the  relevancy  of 
an  a£tion  in  the  fecond  cafe,  as  well  as  the  fírft, 
wbenever  aSiual  damage  is  occqfioned  hy  tbe  nm^ 
fefance'f. 

There  feems  little  neceffity  after  this,  to  men- 
tion  the  cafe  of  Powtüary  and  WALTON,the 
reqfon  of  which  applies  direélly  to  the  prefeñt 
fubjedt;  andjthough  it  may  be  objedted  that  the 
defendant  was  ñated  as  a  Jarrier^  and  muft  be 

•  Yearb.  2  Hen.  VIL  11. 

t  &tath:  Abr,  tít.  Jíccionsfurle  tas,  pl.  1 1.  By  juftice  Pafton, 
'*  fi  un  ferrour  face  covenant  ove  moy  de  ferrer  mon  chival, 
"  jeo  die  qe  fil  neferra  mon  chival,  uncore  jeo  averai  acción 
«<  fur  mon  cas,  qar  en  fon  default  paraventure  mon  chival  eft 
«  perie.'* 
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prefumed  to  have  afted  in  his  trade^  yet  chícf 
juftice  Rolle  intimates  no  fuch  prefumption ; 
but  fays  exprefsly,  that  '^  an  a£tion  on  the  cafe 
"  lies  upon  this  matter,  wUbout  alledging  any  con- 
^^  Jideration :  for  xht  negligence  is  the  caufe  of 
"  a¿Hon,  and  not  the  affumpjit'^r 

A  bailment  without  re  ward  to  carry  froni  place 
to  place  is  very  different  from  a  mándate  to  per^ 
form  a  work ;  and,  there  being  nothing  to  take 
it  out  of  the  general  rule,  I  cannot  conceive  that 
the  bailee  is  refponfible  for  lefs  than  grofs  neg- 
le¿t,  unlefs  there  be  2ifpecial  acceptance:  for  in* 
flanee,  if  Stepben  defire  Pbilip  to  carry  a  dia* 
mond-ring  from  Brijlol  to  a  perfon  in  London^ 
and  he  put  it  witb  bank-notes  of  bis  own  into  a 
letter-cafe,  out  of  which  it  is Jiolen  at  an  inn,  or 
feized  by  a  robber  on  the  road,  Pbilip  jBiall  not 
be  anfwerable  for  it ;  although  a  very  carefu/,  or 
perhaps  a  commonly  prudente  man  would  have 
kept  it  in  bis  purfe  at  the  inn,  and  have  concealed 
it  fomewhere  in  the  carriage ;  but,  if  he  w^ere  to 
fecrete  bis  own  notes  writh  peculiar  vigilance,  and 
either  leave  the  diamond  in  an  open  room,  or 
wear  it  on  his  finger  in  the  chaife,  I  think  he 
would  be  l)Ound,  in  cafe  of  a  lofs  by  ftealth  or 
robbery,  to  reftore  the  valué  of  it  to  Stepben: 
C\crj  thing,  therefore,  that  has  been  expoundejd 

* 

*  I  Ro.  Abr.  ic. 
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\vl  the  preceding  article  concerning  depqfits^  may 
be  applied  exaítly  to  thisfort  of  bailment,  which 
may  be  confidered  as  a  fubdivifíon  of  the  fecond 
ípecies. 

Since  we  have  nothing  in  thefe  cafes  analogous 
to  the  judgements  of  infamyj  which  were  oñen 
pronounced  at  Rome  and  Atbens^  it  is  hardly  ne- 
ceíTary  to  add,  what  appears  from  the  fpeech  of 
Cicero  for  S.  Roscius  oí  Ameria^  that  *'  the 
**  ancient  Romans  coníidereAa  mandatary  as  w- 
^^famous,  i£  he  broke  his  engagement,  not  only 
**  by  aélual  fraud,  but  even  by  more  than  ordi-' 
**  nary  negligence*/* 

As  to  exceptions  from  the  rule  concerning  the 
-degree  of  negledí^,  for  which  a  mandatary  is  re- 
fponfible,  almoft  all,  that  has  been  advanced  be- 
fore  in  the  article  of  depojits^  in  regard  to  a  fpe- 
cial  convention,  a  voluntary  offer,  and  an  intereft 
accruing  to  both  parties,  or  only  to  the  bailee, 
may  be  applied  to  mándales :  an  undertaker  of  a 
work  for  the  benefit  of  an  abfent  perfon,  and 
without  bis  know/edge^  is  the  negotiorum  gejior  of 
the  civilians,  and  the  obligation  refulting  from 

*  '*  In  privatis  rebus,  (i  quls  rem  mandatatn  non  modo  ma* 
*^  litiofiusgeSíBcty  fui  quaeftüsaut  commodi  cauí^,  verümetiam 
^'  ne<^iígerttmSf  eum  mpjores  fummum  admififle  dedecus  exiíti- 
**  mabant:  itaque  mandati  conñitutum  eft  judicium,  non  minús 
"  túrpc  quám^ir/;."     Pro  S.  Rofc.  p.  1 16.  Gla/g* 
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> 

V\%  TOS^v^^  ^^ntrad  has  been  incidcntally  men- 
liontíivcv  ^  ^receding  page. 

111.  Otx  the  third  fpecies  of  bailment,  which 
is  one  of  the  moft  ufual  and  ínoft  convenient  in 
civil  fociety,  little  remains  to  be  obferved;  be- 
caufe  our  own,  and  the  Román,  law  are  on  this 
head  perfeétly  coincident.  I  cali  it,  after  the 
Frencb  lav/yers,  loan  for  ufe^  to  diftinguiíh  it 
firom  their  loan  Jar  confumption^  or  the  mütüum 

of  the  Romans;  by  which  is  underftood  the 
Iciiding  of  money,  winCy  com^  and  other  things, 
that  may  be  valued  by  number,  weight,  or  mea- 
fure,  and  are  to  be  reftored  only  in  equal  valué 
or  quantity*:  this  latter  contradi,  which,  accord- 
ing  to  St.  Germán,  is  moft  properly  called  a 
loan^  does  not  belong  to  the  prefent  fubje£t ;  büt 
it  may  be  right  to  rcmark,  that,  as  the  fpecifick 
things  are  not  to  be  returned,  the  abfolute  pro- 

*  Don.  ^nd  Stud.  dial.  2.  ch.  38.  Bra£t.  99.  a.  b.  In 
Ld.  Raym.  916.  where  this  paflage  from  Braclon  is  cited  by 
the  chíef  juílice,  mutuam  is  printcd  for  commodatam  ;  but  what 
tíien  can  be  made  of  the  words  fl¿/  ipsam  refiiiuendam  T  There 
is  certainly  fome  miíl^ke  in  the  paflage,  which  muíl  be  very 
anclent,  for  the  oldeíl  MS.  that  Ihave  feen,  is  conformable  to 
Totters  edition.  I  fufpeft  the  omiflion  of  a  whole  line  after 
the  vroTÚ  preciíérfif  where  the  manufcript  has  a  full  point;  and 
poffibly  the  fentence  omittcd  may  be  thus  fupplied  from  Juf' 
tintan f  whom  Bra¿¡on  copied:  "  At  is,  qui  matuum  accepit;^ 
**  obligatus  remanct,*'  fi  forte  incendio,  &<:•  Injl.  3.  13.  2. 
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j)crty  of  them  is  transferred  to  the  borrowcTy 
who  muft  bear  the  lofs  of  thcm,  if  they  be  de- 
ftroyed  by  wreck,  pillage,  fire,  or  otber  inevi- 
table misfortune.  Very  difieren t  is  the  nature 
of  the  bailment  in  queftion;  for  a  horfe,  a  char- 
riot,  a  book,  a  greyhound,  or  a  fowling-piece» 
which  are  lent  for  the  iri'e  of  the  bailee,  ought  to 
be  redelivered  fpecijically ;  and  the  owner  mufk 
abide  the  lofs,  if  they  periíh  through  any  acci- 
dent,  which  a  very  careful  and  vigilant  man  cquld 
not  have  avoided.  The  negligence  of  the  bor- 
Tower,  who  alone  receives  benefit  from  the  con-* 
tra£t,  is  conftrued  rigoroufly,  and,  althoug^ 
fiigbty  makes  him  Hable  to  indcmnify  the  lender; 
ñor  will  his  incapacity  to  exert  moretban  ordinary 
attention  avail  him  on  the  ground  of  an  impojfu»' 
ülity^  "  which  the  law,  fays  ihe  rule,  never  de- 
*'  mands ;!'  for  that  maxim  relates  merely  to 
things  ahfolutely  imponible  ;  and  it  was  not  only 
very  pqffible^  but  very  expedienta  for  him  to  have 
examined  his  own  capacity  of  performing  the 
undertaking,  before  he  deluded  his  neighbour  by 
engaging  in  it :  if  the  lender,  indeed,  was  tK>t 
deceived,  but  perfedly  knew  the  quality,  as 
well  as  age,  of  the  borrower,  he  muft  be  fup- 
pofed  to  have  demanded  ao  higher  care,  than 
that  of  which  fucb  a  perfon  was  capable  ;  as,  if 
Paul  lend  a  fine  horfe  to  a  rawyputh,  he  cannot 
exa£t  the  fame  degree  of  management  and  cir- 
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cumfpeélion,  which  he  would  expeft  from  a 
riding.mafter  oran  officer  of  dragoons*. 

From  thc  rule,  that  a  borrower  is  anfwerablc 
for  Jligbt  neglcdt,  compared  with  the  diftinflion 
before  roade  between  fimple  tbeft  and  robhery'\^ 
it  follows,  that,  if  the  borrowed  goods  htjlolen 
out  of  his  poíTeffion  by  any  pcrfon  whatever,  he 
muft  pay  the  worth  of  them  to  the  lender,  un- 
lefs  he  prove,  that  they  were  purloined  notwith- 
ftanding  his  extraordinary  care.  The  example, 
given  by  Julián,  is  the  firft  and  beft  that  oc- 
curs  :  Caius  borrows  a  filver  ewer  of  Titius^  and 
afterwards  delivers  it,  that  it  may  be  fafely  re- 
ilored,  to  a  bearer  of  íuch  approved  fidelity  and 
warinefs,  that  no  event  could  be  lefs  expefled 
than  its  bcing  ftolen  ;  if,  after  all,  thc  bearer  be 
met  in  the  way  by  fcoundrels,  who  contrive  to 
fieal  it,  Caius  appears  to  be  wholly  blamelefs,  and 
Titius  has  fufFered  damnumjine  injuria.  It  feems 
hardly  neceíTary  to  add,  that  the  fame  care,  which 
the  bailee  is  bound  to  take  of  the  principal  thing 
bailed,  muft  be  extended  to  fuch  accejfory  things, 
as  belong  to  it,  and  were  delivered  with  it : 
thus  a  man,  who  borrows  a  watch,  is  refponfible 
for  Jligbt  negled  of  the  chain  and  feals, 

Although  the  laws  of  Rome^  with  which  thofe 

*  Dumoulirty  traíi.  De  eo  quod  interefl^  n.  185. 
t  See  p,  370.  and  notcf. 
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of  England  in  this  refpeét  agree,  moft  exprefsly 
decide,  that  a  borrower,  uíing  more  than  ordi- 
nary  diligence^Jball  not  he  cbargeable^  if  tbere  be 
a  forcé  wbicb  be  catmot  rejijl^j  yet  Püfen- 
DORF  employs  much  idle  reafoning,  which  I  am 
not  idle  enough  totranfcribe,infupportofanew 
opinión ;  namely,  '*  that  the  borrower  ought  to 
indemnify  the  lender,  if  the  goods  lent  be  de- 
ftroyed  by  fire,  íhipwreck,  or  other  inevitable 
accident,  and  witbout  bisfaulty  unlefs  bis  own 
perifh  with  them :"  for  example,  if  Paul  lend 
JVilliam  a  horfe  worth  thirty  guineas  to  ride 
from  Oxford  to  London^  and  fVillianh  be  attacked 
on  a  heath  in  that  road  by  highwaymen,  who 
kill  or  feize  the  horfe,  he  is  obliged,  according 
to  PuFENDORF  and  his  annotator,  to  pay  thirty 
guineas  to  Paul.  The  juftice  and  good  fenfe  of 
the  contrary  decifio'n  are  evinced  bcyond  a  doubt 
by  M,  PoTHiER,  who  makes  a  diftinftion  be- 
tween  thofe  cafes,  where  the  loan  was  the  occO' 
Jion  merely  of  damage  to  the  lender,  who  might 
in  the  mean  time  have  fuílained  a  lofs  from 
other  accidents,  and  thofe,  where  the  loan  was 
the  fole  efficient  caufe  of  his  damagef ;  as  if 
Paul^  having  lent  his  horfe,^  íhould  be  forced  in 
the  interval  by  fome  prefling  bufinefs  to  bire  an- 

*  Ó.  44.  7.  I.  4.     Ld.  Raym.  916. 
}     f  Poth.  Prét  h  Ufage^  n.  55.    Puf.  with  Barbeyrac\  notes, 
B.  5.  C.  4.  $  6. 
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olher  for  lumfelf ;  in  this  cafe  the  borrower  ought, 
indeed,  to  pay  for  the  hired  hcMÍe,  iinleís  the  lender 
faad  Toluntarily  fubmittéd  to  bear  the  inconYeni* 
cnce  caufed  by  the  loan ;  for,  in  this  fenfe  and  in 
this  inftance,  a  henefit  conferred  Jbould  nat  h 
irffuriaus  to  tbe  henefaSior.  As  to  a  condition  pre^ 
Jitmed  to  be  impofed  by  the  lender,  that  he  would 
not  abide  by  any  lofs  occajioned  by  the  lending, 
it  ieems  the  wildeft  and  moíl  unreafonable  of 
prefumptions:  if  Paiil  really  intended  to  impofe 
íiich  a  condition,  he  íhould  have  declared  his 
mind;  and  I  perfuade  myfelf,  that  Wilüam 
would  have  declined  a  favour  fo  hardly  ob* 
taxned. 

Had  the  borrowcr,  indeed,  been  imprudent 
enough  to  leave  the  high  road  and  pafs  through 
fome  thicket,  where  robbers  might  be  fuppofed 
to  iurk,  or  had  he  traveüed  in  the  dark  at  a  very 
«nfeafonable  hour,  and  had  the  horfe,  in  either 
cafe,  been  taken  from  him  or  killed^  he  muíl 
have  indemnified  the  owner;  for  irre/ijtible  forcé 
is  no  excufe,  if  a  man  put  himfelf  in  the  way  of 
¡t  by  his  own  raíhnefs,  This  is  nearly  the  cafe, 
cited  by  St.  Germán  from  the  Summa  Rofella^ 
where  a  loan  muft  be  meaned,  though  the  word 
depojitum  be  erroneoufly  ufed*;  and  it  is  therc 
4ecided,  that,  if  the  borro  wer  of  a  horfe  will  im*- 

*  Do¿2.  and  &íHd.  where  before  cited. 
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prudently  ride  by  a  ruimus  boufe  in  mmifejt 
danger  offalJing^  and  part  of  it  aítually  fali  o* 
thc  horfe's  head,  and  kili  him,  the  lendér  is  en- 
titled  to  the  price  of  him;  but  that,  if  the  houfe 
were  in  good  condition  and  fell  by  the  violence 
of  a  fudden  hurricane,  the  bailee  fliall  be  dif- 
charged*  For  the  fame,  or  a  ftranger,  reafon,  íf 
fVilliam,  inftead  of  coming  to  London^  for  whici 
purpofe  the  horfe  wa8  lent,  go  towards  Batb^  <yt^ 
faaving  borrowed  him  for  a  week,  keep  him  for 
a  month,  he  becomes  refponíible  for  auy  úccidenl^ 
that  may  befall  the  horfe  in  his  journey  to  Balh^ 
or  after  the  expiration  of  the  week*. 

Thus,  if  Charles^  in  a  cafe  before  putf,  wear 
the  maíked  habit  and  jewels  of  Gearge  at  thfc 
4>all,  for  which  they  were  borrowed,  and  be 
robhed  of  them  in  his  return-home  at  the  ufua^ 
time  and  by  the  ufual  way,  he  cannot  be  com- 
■pelled  to  pay  George  the  valué  of  them ;  but  it 
would  be  otherwife,  if  he  were  to  go  with  the 
jewels  from  the  theatre  to  a  gaming-houfe,  and 
were  there  to  lofe  them  by  any  cafualty  what-^ 
leven  So,  in  the  inftance  propofed  by  Gaiüs 
in  the  digeft,  if  íilver  uteníils  be  Icnt  to  a  man 
for  the  purpofe  of  entertaining  a  party  of  friends 
tx  fupper  in  the  metrópolis^  and  he  carry  them 
into  íbe  coimtry^  there  can  be  no  doubt  of  his  ob- 

*  Ld.  Raym.  915.  f  P«.377* 
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\\^^25\swi.  ^^     ^dcmnify  the  lender,  if  thc  píate  be 

.  lo&^i7  acc^^ent  howcver  irreíiftible. 

TYiexe  ate.  other  cafes,  in  which  a  borrowcr 
is  chargeable  for  inevitable  mfcbance^  cven  when 
he  has  not,  as  he  legally  may,  taken  the  whole 
riík  upon  himfelf  by  cxprefs  agreement.     For 
exatíiple,  if  the  houfe  of  Caius  be  in  flames,  and 
he,  being  able  to  fecure  one  thing  only,  íave  an 
urn  of  his  own  in  preference  to  the  filver  ewer, 
which  he  had  borrowed  of  Tiíius,  he  íhall  make 
the  lender  a  compenfation  for  the  lofs ;  efpecially 
if  the  ewer  be  the  more  valuable,  and  would  con- 
fequently  have  been   preferred,   had  he    beeu 
owner  of  them   both :  even  if  his  urn  be  the 
more  precious,  he  muft  either  leave  it,  and  bring 
away  the  borrowed  veíTel,  or  pay  Titius  the  va- 
lué of  that,  which  he  has  loftj  unlefs  the  alarm 
was  fo  fudden,  and  the  fire  fo  violent,  that  no 
deliberation  or  feledlion  could  be  juftly  expeá:- 
cd,  and  Caius  had  time  only  to  fnatch  up  the  firft 
utenfil,  that  prefented  itfelf. 

Since  opennefs  and  honefty  are  the  foul  of  con- 
trads,  and  fmce  "  a  fuppreflíon  of  truth  is  ofteu 
'*  as  culpable  as  an  exprefs  falfehood/'  I  accede 
to  the  opinión  of  M.  PoTHiER,that,  if  a  foldier 
were  to  borrow  a  horfe  of  his  friend  for  a  battle 
expedted  to  be  fought  the  next  morning,  and 
were  to  concecdfrom  bim,  that  bis  ozvn  borfe  was 
asfit  for  tbe.  fervice^  and  if  the  horfe,  fo  box- 
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rowed,  Were  flaín  in  the  engagement,  the  lender 
ought  to  be  imdemnified ;  for  probably  the  dif- 
fímulation  of  the  bonrower  induced  him  to  lend 
the  horfc ;  but,  had  the  foldier  openly  and 
fraixkly  acknowlcdged,  tbat  be  was  unwilling  to 
expofe  bis  own  horfCy  íince,  in  cafe  of  a  lofs,  he 
was  unable  to  purchafe  another,  and  hls  friendo 
neverthelefe,  had  generouíly  Icnt  him  one,  the 
lender  would  have  run,  as  in  other.  inñances, 
the  riík  of  the  day. 

If  the  bailee,  to  ufe  the  Román  expreflion,  be 
IN  MORA,  that  is,  if  a  legal  demand  haVe  been' 
made  by  the  bailor,  he  muft  anfwer  for  any  ca- 
fualty  that  happens  after  tbe  demand '^  unlefe  in 
cafes,  where  it  may  be  flxongly  prefumed,  that 
the  fame  accident  would  have  befallea  the  thing 
baiied,  even  if  it  had  been  reftored  at  the  proper 
time ;  or  unlefs  the  bailee  have  legally  tendered  the 
thing,  and  the  bailor  have  put  himfelf  injnord  by 
refufing  to  accept  it :  this  rule  extends  of  courfe 
to  every  fpecies  of  bailment. 

"  Whether,  in  cafe  of  a  valued  loarij  or,  where 
**  the  goods  lent  are  ejiimated  at  a  certain  price^ 
**  the  borrower  muft  be  confidered  as  bound  in 
**  all  events  to  reftore  either  the  things  lent  or 
•*  the  valué  of  them,"  is  a  queftion,  upon  which 
thecivilians  arcas  much  divided,  as  they  are  upon 
the  celebrated  claufe  in  the  hvrContra^us:  five 
or  fix  commentators  of  high  reputation  enter 
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die  üíls  againfi:  as  many  of  equal  fame,  and  each 
íide  difplays  great  ingenuity  and  addcefs  in  this 
jurídical  tournament.  D'Av£ZAn  fupports  the 
afiirmativej  and  Pothier,  the  negatiye;  butthe 
íécond  opinión  feems  the  more  reafonable.  The 
woi^  PERicuLUM,  ufed  by  Ulpi an,  is  in  itfelf 
equivocal :  it  means  bazar d  in  general»  proceed* 
ing  either  from  accident  or  firom  negledí ;  and  in 
this  latter  fenfe  it  appears  to  have  been  taken  by 
the  Román  lawyer  in  the  paflage,  which  gave 

% 

birth  to  the  difpute.  But,  whatever  be  the  truc 
interpretation  of  that  paíTage,  I  cannot  fafisfy 
myfelf,  that,  either  in  thé  Citjlomary  Ptovinces  of 
Frange,  or  in  England,  a  borrower  can  be 
chargeabie  for  all  events  witboul  bis  confent  une^ 
quivQcally^iven:  liWilliam^  indeed,  had  faid  to 
Pmd  alternatively,  *'  I  promife,  on  my  return  to 
•*  O^rford^  either  to  reftore  your  horfe  or  to  pay 
«*  you  thirty  guineas,''  he  muft  in  all  events  have 
performcd  one  part  of  this  disjundÜve  obliga- 
tion*;  but,  if  Pjw/ had  only  faid,  "the  horfe, 
**  which  I  lend  you  for  this  joumcy,  is  fairly 
f*  worth  thirty  guineas,''  no  more  could  be  im- 
plied  from  thofe  words,  than  a  dcfign  of  pre- 
venting  any  future  difficulty  about  the  price,  if 
the  horfe  íhould  be  killed  or  injured  through  an 
omiflion  of  that  extraordinary  diligencc^  which  thfi 
natuse  of  the  contraít  required, 

« 

♦  Palm.  ¿5 1^ 
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Befidés  the  general  exception  to  thc  rule  con- 
cerhing  the  degrees  of  negledt,  namely,  Si  quid 
convenit  vel  plus  vel  minus^  another  is,  wherc 
goods  are  lent  for  a  ufe,  in  which  thc  lendcr  has 
a  common  interejl  with  the  borrower:  in  this  cafe, 
as  in  other  bailments  reciprocally  advantageous, 
the  bailee  can  be  refponfible  for  no  more  than 
ordinary  negligence;  as,  if  Stepben  and  Fbilip 
invite  fome  common  friends  to  an  entertainment 
prepared  attheir  joint  expence,  for  which  purpofe 
Philip  lends  a  fervice  of  píate  to  his  companion, 
who  undertakes  the  whole  management  of  the 
féaíl,  Stepben  is  obliged  only  to  take  ordinary  care 
of  the  píate ;  but  this,  in  truth,  is  rather  the 
innominate  contradi  do  ut  facías ^  than  a  proper 
loan. 

Agreeably  to  this  principie,  it  muft  be  decided^ 
that,  if  goods  be  lent  for  the  fole  advantage  of 
the  lender^  the  borrower  is  aníwerable  for  grofs 
negle£t  only;  as,  if  a  paífionate  lover  of  muíick 
were  to  lend  his  own  inftrument  to  a  player  in 
a  conceirt,  merely  to  augment  his  pleafure  from 
the  performance;  but  here  again,  the  bailment 
is  not  fo  much  a  loan,  as  a  mándate  \  and,  if  the 
mufícian  were  to  play  with  all  due  íkíU  and  ex- 
ertion,  but  were  to  break  or  hurt  the  inftrument 
without  any  malice  or  very  culpable  negligence, 
he  would  not  be  bound  to  indemnify  the  ama- 
teury  as  he  was  not  in  want  of  the  inftrument, 

VOL.    Vi.  D  D 
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and  had  no  particular  defire  to  ufe  it.  If,  indeed»  a 
poor  artift,  having  loft  or  fpoilcd  his  violin  or  flute, 
be  much  diflrefled  by  this  lofs,  and  a  brother- 
xnufician  obligingly,  thóugh  vo/untarily,  offer  to 
lend  him  his  own,  I  cannot  agree  with  Des* 
PEissEs,  a  learned  advócate  of  Montpellier 
and  writer  on  Roman^2iWj  that  the  player  may 
be  lefs  carcful  of  it  than  any  other  borrower :  on 
,thc  contrary,  he  is  bound,  in  confcience  at  leaft, 
to  raife  his  attention  even  to  a  higher  degree ; 
and  his  negligenee  ought  to  be  conftrued  with 
rigour. 

By  the  law  of  Moses,  as  it  is  commonly 
tranflated,  a  remarkable  diftindtion  was  made  be  * 
tween  the  lofs  of  borrowed  cattle  or  goods,  hap- 
pening  in  the  ahfence^  or  the  prefence,  of  the 
OWNER;  for,  fays  the  divine  legiflator,  '*  if  a 
**  man  borrow  aught  of  his  neighbour,  and  it  be 
"  hurt  or  die,  the  owner  tbereofnot  heing  with  it, 
**  he  íhall  furely  make  Itgood;  but,  if  the  owner 
**  thereof  6^  with  it,  he  íhall  not  make  it  good*:** 
how  it  is  by  no  means  certairiy  that  the  original 
word  fignifies  the  owiier^  for  it  may  íignify  the 
Pojfejfor^  and  the  law  may  importa  that  the  bor- 
fower  ought  not  to  lofe  fight,  when  he  can  pof- 
fibly  avoid  it,  of  the  thing  borrowed;  but,  if  it 
was  intended,  that  the  borrower  íhould  always 

*  £xod.  xxii.  14,  15. 
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aníwer  for  cafualties,  except  in  the  cafe  ywhich  muft 
rarely  happeü,  oí  the  owner^s  prefence,th\s  excep- 
tion  feems  to  prove,  that  no  cafualties  werc  meaned, 
but  fuch  as  extraordinary  care  might  have  pre- 
vented;  for  I  cannot  fee,  what  diíFerence  could 
be  made  by  the  prefence  of  the  owner,  if  the 
forcé,  produdive  of  the  injury,  were  whoUy  ir- 
reliftible,  or  the  accident  inevitable. 

An  oíd  Atbenian  law  is  preferved  by  De- 
MosTHENEs,  from  which  little  can  be  gathered 
on  account  of  its  generality  and  the  ufe  of  an  am-» 
biguous  word*;  it  is  underftood  by  Petit  as 
relating  to  guardians,  mandataries,  and  commif- 
fioncrs;  and  it  is  cited  by  the  orator  in  the  cafe 
of  a  guardianíhip.  The  Athenians  were,  pro- 
bably,  fatisfied  with  fpeaking  very  generally  in 
their  laws,«  and  left  thcir  juries,  for  juries  they 
certainly  had,  to  decide  favóurably»  or  feverely, 
according  to  the  circumílances  of  each  particular 
cafe. 

IV.  As  to  the  degree  of  diligence,  which  the 
law  requires  from  a  pawnee^  I  find  myfelf  again 
obliged  to  diíTent  from  fir  Edward  Coke,  with 
whofeopinionafimilarlibertyhasbeforebeentaken 
inregard  to  z^depoJitary\  for  that  very  learned  man 

tIon;  855.  3.  Here  the  verb  nnSv^ihat,  may  imply  y?/¿//6/,  or 
9rdinary^  negle¿l ;  or  even  frauda  as  Pttií  has  rendercd  it. 
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Uys  \i  down,  that,  **  if  goods  be  delivered  to 
**  one  as  a  gage  or  pUdgCy  and  they  be  Jiolen^ 
*<  he  íhall  be  difchargcd,  becaufe  be  batb  a  prn^ 
*'  perty  in  thenm  ;  and,  tberefore,  he  ought  to 
**  keep  them  no  otherwife  iban  bis  own*:^^  I 
deny  the  firft  propofition,  the  reafon,  and  the 
conclufíon. 

Since  the  bailment,  which  is  the  fubjeíi  of  the 
prefent  article,  is  beneficial  to  the  pawnee  by  fe- 
curing  the  payment  of  bis  debt,  and  to  the  pawnor 
by  procuring  him  credit,  the  rule,  which  natu- 
ral reafón  prefcribes,  and  which  the  wifdom  of 
nations  has  confírmed,  makes  it  requifíte  for  the 
perfon,  to  whom  a  gage  or  pledge  is  bailed,  to 
take  ordinary  care  of  it;  and  he  muft  confequently 
be  refponfible  for  ordinary  negleS-f.  This  is 
cxprefsly  holden  by  Bracton;  and,  when  I  rely 
on  his  authority,  I  am  perfedly  aware,  that  he 
copied  JüsTiNiAN  almoft  word  for  word,  and 
that  lord  HoLT,  who  makes  confíderable  ufe  of 
his  treatife,  obferves  three  or  four  times,  **  that 
*'  he  was  an  oíd  author  J ;"  but,  although  he  had 
been  a  civilian,  yet  he  was  alfo  a  great  com- 
món-lawyer,  and  never,  I  believe,  adopted  the 
rules  and  expreíHons  of  the  Romans^  except 
when  they  coincided  with  the  laws  of  England 

*  I  Iníl.  89.  a.  4  Rep.  83.  b.  f  Bra£l.  99.  b*. 
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in  his  time:  he  is  certalnly  the  bejl  of  our  juri- 
dical  claflicks;  aad^  as  to  our  ancient  authors,  if 
theif  doctrine  be  not  law,  it  rauft  be  left  to  mere 
hiftorians  and  antiquaries ;  but,  if  it  rémain  un- 
impeached  by  any  latcr  decifíon,  it  is  not  only 
equally  binding  with  the  moft  recent  law,  but 
has  the  advantage  óf  being  matured  and  ap- 
proved  by  the  colle6ied  fagácity  and  experience 
of  ages.  The  do¿írine  in  queftion  has  the  full 
affent  of  lord  Holt  himfelf,  who  declares  it  to 
be  ^^Jufficientj  if  the  pawnee  ufe  true^  and  ordi^ 
**  nary^  diligence  for  reftoring  the  goods,  and 
^*  that,  fo  doing,  he  will  be  indemniíied»  and, 
*'  notwithftanding  the  lofs,  íhall  refort  to  the 
**  pawnor  for  his  debt."  ,  Now  it  has  been 
proved,  that  "  a  bailee  cannot  be  confidered 
**  as  ufing  ordinary  diligence,  who  fuíFers  the 
**  goods  bailed  to  be  taken  by  Jiealtb  out  of  his 
♦*  cuftody*;'*  and  it  foUows,  that  **  a  pawnee 
^*  íhall  not  be  difcharged,  if  the  pawn  be  fimply 

Jiolen  from  him;  but  if  he  be  forcibly  rohhed 

of  it  witbout  bis  faulfj  his  debt  íhall  not  be 

extinguiíhed. 

The  paíTage  in  the  Román  inftitutes,  which 
Bracton  has  nearly  tranfcribed,  by  no  means 
convinces  M.  Le  Brun,  that  2l  pawnee  and  a  hor^ 
rcrwer  are  not  refponfible  for  one  and  tbe  Jame 
degree  of  negligence;  and  it  is  very  certain,  that 

*  P.  370.  notct» 
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Ulpi  AN,  fpeaking  of  the  ABio pignoratitia^  ufes 
thefe  remarkable  woíds;  ''  Venit  in  ¿¿zcaélióne 
*^  et  ddus  et  culpa  u  t  m  commodato^  Venit  et  cüt 
**  todia ;  vis  níajor  non  venit,"     To  foive  this 
difiículty,  NooDT  has  recourfe  to  a  conjetural 
cmendation,  and  fuppojfes  út  to  have  been  in-- 
advertently  written  for   at  ;    but,  if  this  wa$ 
a  miñake,  it   muft  havc  been  prcttjr  ancicnt, 
for  the   Greek  tranflators  of  this   féntence  ufe 
a  particle  of   fimUitude,    not  an  adverfatiye ; 
there  feems,  however,  no  occafion  for  fo  hazard- 
ous  amode  of  criticifm.     UtPiAN  has  npt  faid, 
^'  talis  culpa  qmlis  in  comtíiodato;"  ñor  docs 
the  word  ut  imply  an  exaSt  refemblance :  he 
meaned,  that  a  pawnee  was  anfwerable  for  neg^ 
le¿í,  and  gave  the  firft  in£tance»  that  occurred,  of 
another  contraft,  in  wluch  the  party  was  like-» 
víik  anfwerable  for  negle£t^  but  left  the  fort  or 
degree  of  negligence  to  be  determined  by  his 
general  rule ;  conformably  to  which  he  himfelf 
exprefsly  mentions  pignus  among  other  con- 
trads  reciprocdly  uftful,  and  diftinguiíhes  it  from 
coMMODATUM,  wliencc  the  borrowerT^/^/y  de- 
rives advantage*. 

It  is  rather  lefs  eafy  to  anfwer  the  cafe  in  the 
book  of  yfjjif^j  which  feems  whoUy  fubverfiveof 
my  reafoning,  and,  if  it  íland  unexplained,  will 
break  the  harmony  of  my  fyftem+ ;  for  there,  in 

*  Before,  p.  370^  f  ^5  Aff.  pl.  28. 
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an  aílion  of  detinue  for  a  hamper,  which  had 
been  bailed  by  the  plaintiíF  to  the  defendant,  the 
bailee  pleaded,  '*  that  it  was  delivered  to  hirq 
*'  in  gage  for  a  certain  fum  of  money;  that  he 
^^  had  put  it  among  his  other  goods;  and  that  all 
*'  together  had  hcen  Jiolen  from  him:*'  now,  ac- 
cording  to  my  dodrine,  the  plaintiff  might  have 
demurred  to  the  plea ;  but  he  was  driven  to  re-? 
ply,  *'  that  he  tender ed  the  money  beforetheT?^^/- 
**  ingy  and  that  the  creditor  refufed  to  accept  k," 
on  which  fa¿t  iíTue  was  joined ;  and  the  reafon, 
affigned  by  the  chief  juftice,  was,  that,  **  if  a 
**  man  bail  goods  to  me  to  keep^  and  I  put  them 
**  among  my  own,  I  íhall  not  be  charged,  if  they 
**  hcjlolen."  To  this  cafe  í  anfwer :  firft,  that,; 
If  the  court  really  made  no  difFerence  between  a 
pavonee  and  a  depojitaryy  they  were  indubitably 
miftaken ;  for  which  aflertion  I  have  the  autho- 
rity  of  Bracton,  lord  Holt,  and  St.  Ger- 
mán, who  ranks  the  taker  of  a  pledge  in  the. 
fame  clafs  with  a  hirer  of  goods* ;  next,  that  in, 
a  much  later  cafe,  in  the  reign  of  Hen.  VI.. 
where  a  biringofcujiody  feems  to  be  meaned,  the 
diftinéiion  betweeñ  a  tbeft  and  a  robbery  is  taken 
agreeably  to  the  Román  lawf ;  and,  laílly,  that, 
akhough  in  the  ftridt  propriety  of  our  Englijhlain^ 
guage,  to  Jieal  is  to  take  clandeftinely^  and  to  roh 

*  Doél.  and  Stud.  dial  2.  ch.  38. 
t  Before,  p.  Jjfcp^  notef. 
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is  to  feize  by  violence^  correfponding  wlth  the 
Norman  verbs  embleer  and  rohber^  jet  thofe  words 
are  fometímes  ufed  inaccurately ;  and  I  always 
fufpeéted,  that  the  cafe  in  the  book  of  ^jffife  re- 
lated  to  a  robbery^  or  a  taking  witb  forcé ;  a  fuC- 
picion  confirmed  beyond  any  doubt  by  the  judi- 
cious  Brook,  who  abrldges  this  very  cafe  with 
the  following  title  in  the  margin,  '*  Que  ferra 
"  al  perde,  quant  les  biens  font  robbes^i*^  and,  in 
a  modern  work,  where  the  oíd  cafés  are  refcrred 
to,  it  appears  to  have  been  fettled,  in  conformity 
to  them  and  to  reafon,  ^^  that  if  the  pawn  be  laid 
*^  up,  and  the  pawnee  be  fvbbed,  he  íhall  not  be 
*^  anfwerablef :"  but  lord  Coke  feems  to  have 
ufed  the  v^ovd  Jiolen  in  ita  proper  fenfe,  becaufe 
he  plainly  compares  a  pawn  with  a  depoñt. 

If;,  indeed,  the  thing  pledged  be  taken  openly 
and  violently  through  the  fault  of  the  pledgee,  he 
íhall  be  refponfible  for  it;  and,  after  a  tender  and 
rjefufal  of  the  money  owed,  which  are  equivalent 
to  a6lual  payment^  íbe  v>bole  property  is  in/iantly 
revejled  in  the  pledgor,  and  he  may  confequently 
maintain  an  a£tion  of  trovera-  ít  is  faid  in  a 
moft  ufeful  work,  that  by  fuch  tender  and  refuíal 
the  thing  pawned  '*  ceafes  to  be  a  pledge  and 
**  becomes  a  depqfit^  ;*'  but  this  muft  be  an  error 

•     -  » 

*  Abr.  /iV.  Bállment,  pl.  7.  +2  Salk.  522. 

X  29  Aff.  pl.  28.     yely.  179.     R^liffzi^á  Davii. 
§  hzw  q{  NIfi  Frius,  72. 


OF  BAILMENTS.  409 

of  impreflion ;  for  there  can  never  be  a  depojit 
vrithout  the  owner's  confent»  and  a  depojitary 
would  be  chargeable  only  for  grofs  negligence^ 
whereas  the  pawnee,  whofe  fpecial  property  is 
determined  by  the  wrongful  detainer,  becomes 
Hable  in  all  pojfible  events  to  máJce  good  the 
thing  loft^  or  to  relinquiíh  his  debt^. 

The  reafon,  given  by  Cok  g  for  his  dodrine, 
namely,  '*  becaufe  the  pawnee  has  a  properly  ia 
**  the  goods  pledged,"  is  applicable  to  every  other 
fort  of  bailment)  and  proves  nothing  in  regard 
to  any  particular  fpecies ;  for  every  bailee  has  a 
temporary  qualified  property  in  the  things,  of 
which  poíTeíIion  is  delivered  to  him  by  the 
bailor,  and  has,  therefore^  a  pofleíTory  a&ion  or 
an  appeal  in  his  own  ñame  againíl  any  ftranger, 
who  may  damage  or  purloin  them-f-.  By  the 
Román  law,  indeed,  ^^  even  the  poíTeíIion  of  the 
♦*  depofitary  was  holden  to  be  that  of  the  perfoa 
*'  depofiting  ;*'  but  with  us  the  general  bailee 
has  unqueftionably  a  limited  property  in  the 
goods  intrufted  to  his  care:  he  may  not,  how^ 
éver,  ufe  them  on  any  account  without  the  con- 
fent  of  the  owner,  either  exprefsly  given,  if  it 
can  poffibly  be  obtained,  or  at  leaft  ftrongly  pre- 
fumed;  and  this  prefumption  varíes,  as  the  thing 

« 

is  lil?ely  tp  be  better,  gr  v^rorfe,  or  not  at  all  af- 

♦  W.  Raym,  917.     f  Ycarb.  21  Hcn.  VII.  14.  b.  15.  a. 
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fe¿ted,  by  ufage;  fince,  if  Caius  depofit  afetííng^ 
dog  with  TitiuSy  he  can  hardly  be  fuppofcd  un- 
willing,  that  the  dog  íhould  be  ufed  for  par- 
tridge-fhootiag,  and  thu8  be  confirmed  in  thofe 
habits,  which  xnake  him  valuable ;  but,  if  clotbes 
or  Unen  be  Idépofited  by  him,  one  can  fcarce 
imagine,  that  he  would  fufier  them  to  be  worn ; 
and,  on  the  other  hand,  it  may  juftly  be  inferred, 
that  he  would  gladly  indulge  Titius  iri  the  li- 
berty  of  ufing  the  books,  of  which  he  had  the 
cuñody^'  fince  even  modérate  care  would  prevent 
them  from  being  injured.  In  the  fame  manner 
it  has  been  holden,  that  the  pawnee  of  goods, 
which  will  be  hnpaired  by  ufage,  cannot  ufe 
^em ;  but  it  wóuld  be  otherwife,  I  apprehend, 
if  the  things  pawned  adtuaily  required  exercife 
and  a  coatinuauce  of  habits,  as  fporting-dogs  and 
horfes :  if  they  cannot  be  hurt  by  being  wom, 
they  may  be  ufed,  but  atibe peril  of  the  pledgee; 
as,  if  chains  of  gold,  ear-rings,  or  bracelets,  be 
left  in  pawn  with  a  iady,  and  íhe  wear  them  at  a 
publick  place,  and  be  robbed  of  tliem  on  her  re- 
tum,  íhe  muft  make  them  good:  ^'  if  íhe  keeps 
**  them  in  a  bag,''  fays  a  learned  and  reípe¿lable 
writcr,  **  and  they  are  Jiolen^  íhe  íhall  not  be 
"  charged*;"  but  the  bag  could  hardly  be  taken 
privately  and  quietly  without  her  omiíüon  of  a/- 

*  Law  of  Nift  Prhs,  73. 
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dinary  diligence;  and  tbe  manner,  in  which 
lord  HoLT  puts  the  cafe,  eftabliíhes  my  fyA 
tem,  and  confirms  the  anfwer  juft  ofFered  to  th^ 
cafe  from  the  Year-book  ;  for,  ^*  if;íhe  keep  the 
jewcls/*  fays  he,  '*  lockedup  in  her  cabinet,  and 
*'  her  cabinet  be  hroken  open^  and  the  jewels  takeu 
•*  thence,  íhe  will  not  be  anfwerable*."  Againj 
it  is  faid,  that,  where  the  pawnee  is  at  ány  ex-» 
penfe  to  maintain  the  thing  given  in  pledge^ 
as>  if  it  be  a  horfe  or  a  cow,  he  may  ride  the 
horfe  moderately,  and  milk  the  cow  regularly^ 
by  way  of  compenfation  for  the  charge'f  j  and 
this  dodrine  muft  be  equally  applicable  to  a  ge* 
neral  báilee,  who  ought  neither  to  be  injured  ñor 
benefited  in  any  refpe£t  by  the  truft  undertaken 
by  him ;  but  the  Ixoman  and  Frencb  law,  moré 
agreeably^to  principie  and  analogy,  permits  ia- 
deed  both  the  pawnee  and  the  depofitary  to  millc 
the  cows  delivered  to  them,  but  requires  them 
to  account  with  the  refpedive  pwners  for  th^ 
valué  of  the  milk  and  calves,  dedu£ting  the  rca^ 
fonable  charges  oftheir  nouriíhmentj.  It  íoU 
lows  from  thefe  remarks,  that  lord  Coke  has  af» 
figned  an  inadequate  reafon  for  the  degree  of  di-» 
Kgence,  which  is  demanded  of  a  pawnee;  andi 
the  tnie  reafon  is,  that  the  law  requires  nothing 
extraordinary  of  him. 

*  Ld.  Raym.  917.  f  Ow.  124. 

X  Püth.  DéjtSty  n.  47.     Nantijfementy  n.  3  $• 
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But,  if  the  recciver  in  plcdgc  were  the  only 
ballee»  who  had  a  fpectal  property  in  the  thing 
bailed,  it  could  not  be  logically  inferred,  **  that, 
**  therejore^  he  ought  to  keep  it  merely  as  bis 
^  own  :'*  for,  even  if  Caius  have  an  abfolute  un- 
divided  property  in  goods,  jointly  or  in  common 
tvith  SeptímiuSj  he  is  bound  by  rational,  as  well 
as  pofitive,  law  to  take  more  care  of  them  iban 
óf  bis  owfiy  unlefs  he  be  in  fa¿^  a  prudent  and 
thoughtful  manager  of  his  own  concerns ;  fínce 
cvery  man  ought  to  ufe  ordmary  diligence  in  af- 
fairs,  which  intereíl  anotber  as  well  as  himfelf : 
**  Aliena  negotia/'  fays  the  emperor  Constan- 
TiNE,  **  exadlo  oflicio  geruntur*/' 

The  conclülion,  therefore,  drawn  by  fir  En- 

WARD  CoK£^   is  no  lefs  illogical  than  his  pre* 

raiíTes  are  weak ;  but  here  I  muft  do  M.  Lb 

Brun  the  juftice  to  obferve,  that  the  argument, 

on  which  his  whole  fyftem  is  founded,  occurred 

likewife  to  the  great   oracle  of  Englijb  law; 

namely,  that  a  perfon,  who  had  a  property  in 

things  committed  to  his  charge,  was  only  obligad 

to  be  as  careful  of  tbem  as  of  bis  own  goods ; 

which  may  be  very  true,  if  the  fentence  be  predi- 

cated  of  a  man  ordinarily  careful  of  his  own; 

and,  if  that  was  Le'Brun's  hypotheíis,  he  has 

done  little  more  than  adopt  the  fyftem  of  Gode-i 
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FROi,  who  exáds  ordinary  diligence  from  a 
partner  and  a  co^proprietor^  but  requires  a  bigher 
degree  in  eight  of  the  ten  preceding  contráfks. 

Pledges  for  dcbt  are  of  the  higheft  antiquity.: 
they  were  ufad  in  very  early  times  by  the  roving 
Arabs,  one  of  whom  finely  remarles»  "  that  the 
•*  life  of  man  is  no  more  than  zplédge  in  the  hands 
**  of  Deftiny;'*  and  thefalutary  laws  of  MosEs, 
which  forbade  certain  implements  of  huíbandry' 
and  a  widow's  raiment  to  be  given  in  pawn,  de- 
ferve  to  be  imitated  as  well  as  admired.  The 
diftin£tion  between  pledging^  where  polTeffion  is 
transferred  to  the  creditor,  and  bypotbecatíon, 
where  it  remains  with  the  debtor,  was  originally 
Attick ;  but  fcarce  any  part  of  the  jétbenian  hws 
on  this  fubje¿t  can  be  gleaned  from  the  ancient 
orators»  except  what  relates  to  bottomry  in  fivc 
fpeeches  of  Demosthenes. 

I  cannot  end  this  article,  without  mentioning 
a  fmgular  cafe  firom  a  curious  manufcript  pre- 
ferved  at  Cambridge^  which  contains  a  coUeítion 
of  queries  in  Turkijby  together  with  the  decifions 
orconcifeanfwersoftheMuFTi  at  Conjlantinople: 
it  is  commonly  imaginad,  tbat  the  Turks  have  a 
tranflation  in  their  own  language  of  the  Greek 
code,  from  which  they  have  fupplied  the  defe£ts 
of  their  Tartafian  and  Arahian  jurifprudence*; 

*  Duck  de  Auth.  Jur.  Civ.  Rom.  I.  a»  6. 


414  THE  LAW 

Iwt  I  havc  not  mct  with  any  fuch  tranflation^ 
akhougfa  I  admit  the  conjeélure  to  be  highly 
probable,  and  am  perfuaded,  that  their  numerous 
treatifes  on  Mabomedan  law  are  worthy  on  many 
accounts  of  an  attcntive  «xamination*  The 
cafe  was  this :  **  Zaid  had  left  with  ^mru  divers 
^  goods  in  pledge  for  a  certain  íum  of  monej, 
•*  and  fome  ruffians,  having  entered  the  houfe  of 
**  Amru^  took  away  his  own  goods  together 
*>  with  thofe  pawncd  hy  Zaid.*'  Now  we  muft 
neceflarily  fuppofe,  that  the  creditor  had  by  bis 
ñüTifault  given  occaíion  to  this  robbery ;  other- 
w^ife  we  may  boldly  pronounce,  that  the  Turks 
are  wholly  unacquainted  with  the  imperial  laws 
of  Byzantium,  and  that  their  own  rules  are 
totally  repugnant  t o  natural  jufticej  for  the  party 
pFOceeds  to  aík,  '•  vfh^hcx ^  Jince  the  debt  hecame 
*'  extín£l  by  tbe  Jofs  of  the  pledge^  and  fince  the 
*f  goods  pawncd  exceeded  in  valué  the  amount 
**  of  the  debt,  Zaid  could  legally  demand  the 
*^  balance  of  Amru ;"  to  which  queftion  the 
great  law-officer  of  the  Othman  court  anfwered 
with  the  brevity  ufual  on  fuch  occaíions,  Ol- 
MAZ,  It  cannot  be^.  This  cuftom,  we  muft  con- 

*  Publ.  Libr.  Cambr.  MSS^Da.  4.  3.  Sec  Wotton,  LL. 
ffywd  Dda,  lib.  2-  cap.  2^  §  29.  note  3^.  It  mzy  p^iyht 
the  ufage  in  Turiey  to Jiipulate  "  ut  amiflio  pignoris  liberet  de- 
**  bitoren),''  as  in  C.  4.  24.  6. 
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fefs,  of  propofing  cafes  hoth  of  kw  and  confci* 
jencc  nnder  feígned  ñames  to  the  fupre.me  judge, 
whofc  anfwers  are  confidered  as  folcma  decrees^ 
ís  admirably  caloilated  to  prevent  partíáÜty  and 
to  fave  the  charges  of  litigation. 

V.  The  laft  fpecies  of  bailment  is  by  no 
means  the  leaft  important  of  the  five,  whether 
we  confider  the  infinite  convenience  and  daily 
ufe  of  the  contra¿t  itíelf,  or  the  varié ty  of  its 
branches,  each  of  whi<:h  íhall  now  be  fuccindly, 
but  accurately,  examined. 

U  Locatio,  or  locatio-conduSíio,  reí,  is  a 
contrafl:,  by  which  the  hirer  gains  a  tranfient 
qualiíied  property  in  the  tbing  hired,  and  the 
owner  acquires  an  abfolute  property  in  the  fti- 
pend,  or  price,.of  the  hiring;  fo  that,  in  truth, 
it  bears  a  ftrong  refemblance  to  the  contrae  of 
emptio-venditio^  or  sale;  and,  fince  it  is  advan- 
tageous  to  botb  contrafting  parties,  the  harmo- 
ciious  confent  pf  nations  will  be  interrupted,  and 
one  objedfc  of  this  eflay  defeated,  if  the  laws  of 
England  íhall  be  found^  on  a  fair  inquiry,  to  de- 
mand  of  the  hirer  a  more  tban  ordinary  degree  of 
diligence.  In  the  moft  recent  pubiication,  that  I 
have  read  on  any  legal  fubjeél,  it  is  exprefsly 
faid,  "  that  the  hirer  is  to  take  all  imaginable 
^  círe  of  the  goods  delivered   for  hire*:"  the 

/ 

^.  Law  of  Ntfi  PriuSf  3d  edition  corredled,  7a. 


4C 


4ie  THE  LAW 

words  all  hj/tagnUMe^  if  the  principies  before  efta- 
Bliihed  be  juft,  are  too  ftrong  for  pra£t:ice  even 
in  the  ftriia  cafe  of  borrowing ;  but,  if  we  take 
them  in  the  mildeft  fenfe,  they  muft  imply  an 
extraordinary  degree  of  care ;  and  this  doélrine, 
I  prefume,  is  founded  on  that  of  lord  Holt  in  the 
cafeof  CoGGS  and  Bernard^  where  the  great 
judge  lays  it  down,  ^*  that,  if  goods  are  let  out 
"  for  a  reward^  the  bireris  bound  to  the  ütmost 
diligence,  fuch  as  the  most  diligent  fatber  of 
afandly  ufes*."  It  may  fcem  bold  to  contro- 
vert  fo  refpedable  an  opinión ;  but^  without  in- 
fifting  on  the  palpable  injuftice  of  making  a  hor^ 
rower  and  a  birer  anfwerable  for  precifely  the 
Jame  degree  of  negleél,  and  without  urging,  that 
the  point  was  not  then  before  the  court,  I  will 
engage  to  íhow,  by  tracing  the  dodtrine  up  to 
its  real  fource,  that  the  didtum  of  the  chief 
juftice  was  entirely  grounded  on  a  gramma- 
tical  miñake  in  the  tranílation  of  a  ñngle  Latin 
word. 

In  the  fírft  place,  it  is  indubitable,  that  his^ 
lordíhip  TfXitáfolely  on  the  authority  of  Brac- 
TON  j  whofe  words  he  cites  at  large,  and  imme- 
diately  fubjoins,  "  wbence  it  appears,  ^J**  now 
the  words,  ^^'talis  ab  eo  defíd^ratur  cuftodia» 
•'  qualem  diligeiatissimvs  paterfamilias  fais 

*  Ld.  Raym.  916. 
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**  rebus  adhibit,"  on  which  the  wHole  queftion 
depends,  are  copied  exaftly  firom  Jüstinian*, 
who  informs  us  in-the  proeme  to  his  InftituteSy 
that  his  decifions  in  that  work  were  extraéied 
principally  from  ibe  Commentaries  ^Gaius  ;  and 
the  epithet  diligentijftmus  is  in  fadl  ufed  by  this 
ancient  lawyer  -f,  and  by  bim  alone,  on  the  fub- 
jedl:  of  hiring:  but  Gaiüs  is  rcmarked  for  writ- 
ing  with  energy,  and  for  being  fond  of  ufing 
JuperlativeSy  where  all  other  writers  are  fatisíied 
with  pojitives^ ;  fo  that  his  forcible  manner 
of  exprefling  himfelf,  in  this  inftance  as  in  fome 
others,  mifled  the  compilers  employed  by  the 
Empewr,  whofe  words  Theophilus  rendered 
more  than  literally,  and  Bracton  tranfcribed; 
and  thus  an  epithet,  which  ought  to  have  beea 
tnmflated  ordiríarily  diligent,  has  been  fuppofed 
to  «lean  eitremely  carcful.  By  redlifying  this 
miftake,  we  reftore  the  broken  harmony  of  the 
pandeáis  with  the  in/litutes,  which,  together  with 
jhe  codcy  form  one  conneSted  work^y  and,  when 
properly  underftood,  explain  and  illuftrate  each 
other ;  ñor  is  it  neceíTary,  I  conceive,  to  adopt  the 
interpretation  of  M.  De  Ferríbre,  who  imá- 

*  Bra¿t.  62.  b.  Juftin.  Inft.  3*  15.  5.  wherc  Theophilus\i^% 

f  D.  19.  2.  25.  7,       X  LeBrun,  p.  93.      §  Bunr.  426. 
VOL.  VI.  £  K 
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gines,  thaf  both  Justikian  and  GaiVs  are 
fpeaking  only  of  cafes,  yvhich  Jrom  tlieir  naturt 
demand  extraordinary  care  *. 

There  is  no  aitthority  then  againft  thc  rule, 
which  requircs  of  'a  birer  the  fame  degree  of 
diligence,  that  all  prudent  merij  that  is,  the  ge- 
nerality  of  mankind^  ufe  in  keepíng  their  own 
goods ;  and  the  juft  diftinftioQ  between  ¿<?r- 
roxving  and  hiringj  which  the  Jemjh  lawgiver 
emphatically  makes,  by  fiíying,  **  if  it  be  an 
hired  thing,  //  carne  Jor  its  hire  f /'  remains 
eftabliíhed  by  the  concurrent  wifdom  of  nations 
in  all  ages, 

If  Cains  therefore  hire  a  horfe,  he  is  bound 
to  ride  it  as  moderately  and  treat  it  as  carcfully, 
as  any  man  of  common  dijcretion  would  ride  and 
treat  his  own  horfe ;  and  if,  through  his  negli- 
gence,  as  by  leaving  the  door  of  his  ftable  open 
at  night,  the  horfe  h^Jiolen^  he  muft  anfwer  for 
it ;  but  not  if  he  be  robbed  of  it  by  highway- 
men,  unkss  by  his  imprudence  he  gave  occa- 
fion  to  the  robbery,  as  by  travelling  at  unufual 
hours,  or  by  taking  an  unufual  road :  M,  indeed» 
he  hire  a  carriage  añd  any  number  of  borles, 
and  the  owncr  fend  with  them  his  poftilion  or 
coachman,  Caius  is  difcharged  from  all  atten^ 
tion  to  the  horfes,  and  remains  obliged  only  to 

*  Inji.  vol.  V.  p.  138.  f  Eiod.  xxü.  15. 
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take  ordinary  carc  of  thc  glafles  and  inílde  o( 
the  carriage,  while  he  fits  in  it¿ 

Siiv:e  the  negligence  of  a  fervant,  a£íing  Undet* 
bis  mafters  áireóíions  exprefs  or  impUedi    is  the 
negligence  of  the  mafter^  it  fbllows,  that,  if  the 
fervant  of  Caius  injure  cr  kill  the  horfe  by  rid- 
ing  it  immoderately,  or,  by  leaving  thé  ftable-* 
doot  open,  fuíFer  thieves  to  fteal  it,  Caius  mxx^t 
make  the  owner  a  compenfation  for  his  lofs  *  j 
and  it  is  juft  the  fame,  if  he  take  a  ready-fur- 
niíhed  lodgíng,    and  his  guefts,    ot   feívants^ 
while  they  a¿t   undéf  the  authority  given  by 
him,  damage  the  furnítute  by  the  omiífion  oí 
ordinary  care.     At  Rome  the  law  was  not  quite 
fo  rigid;  for  Pompón lüs,  whofe  opinión  on 
this  point  was  generally   adopted,    made  the 
mafter  Hable,  only  when  he  'Wai  culpably  negli^ 
geni  in  admiUing  carelefs  guéjis  of  fervant s^  whofe 
bad  qualities  he  ,ought  to  have  knoWn  f ;  but 
this   diftindtion   muft  have    been    perplexing 
enough  in  practice;    and  the  rule,  which,  by 
making  the  head  of  a  family  anfwerable  indif* 
criminately  for  the  faults  of  thofe,  whom  he 
íeceives  or  employs,  compels  him  tó  keep  a  vi- 
gilant  eye  on  ali  his  domefticks,   is  not  only 
more  íimple,  but  more  *condueive  to  the  pub* 
lick  fecurity,  although  it  may  be  rather  haríh 

^  Salk.  282*  Ld.  Raym.  619.  f  D*  ^9  a»  í^* 
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in  fomc  particular  inílances  *.  It  may  herc  be 
obferved,  that  this  is  the  only  contra£t,  to  which 
thé  French^  from  whom  our  word  bailment  was 
horro wcd,  apply  a  word  of  the  fame  origin; 
for  the  letting  of  a  houfe  or  chamber  for  hire  is 
.  by  them  callcd  batí  a  loyer^  and  the  letter  for 
hire,  bailleur^  that  is,  baiior^  both  derived  from 
the  oíd  verb  bailler,  to  deliver;  and,  though 
the  contraéis,  which  are  the  fubjeft  of  this 
cflay,  be  generally  conñned  to  moveable  things, 
yct  it  will  not  be  improper  to  add,  that,  if  ¿w- 
moveable  property,  as  an  orchard,  a  garden,  or 
a  farm,  be  letten  by  parol,  with  no  other  ftipu- 
lation  than  for  the  price  or  rent,  the  leflee  is 
bound  to  ufe  the  fame  diligencé  in  preferving 
the  trecs,  plants,  or  implements,  that  every  pru-- 
dent  perfon  would  ufe,  if  the  orchard,  garden, 
or  farm,  were  his  own. 

2.  Locatio  oP£Ris,  which  is  properly  fubdi- 
vifible  into  two  branches,  namely,  faciendi^  and 
mercium  ^oehendarum^  has  a  moft  exteníive  ihflu- 
ence  in  civil  Ufe ;  but  the  principies,  by  which 
the  obligations  of  the  contra£ting  parties  may  be 
afcertained,  are  no  lefs  obvious  and  rational, 

■ 

than  the  obje¿ts  of  the  contraél  are  often  vaíl 
and  important  •f'. 

*  Poth.  Louage^  n.  193. 

t  It  may  be  ufeful  to  mention  a  nícety  of  the  Latín  language 
in  the  application  of  the  verbs  locare  and  conducere :  the  em- 
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If  Titiús  deliver  filk  or  velvet  to  a  tailor  for 
a  fuit  of  clóthes,  or  a  gem  to  a  jeweller  to  be 
fet  or  cngraved,  or  timber  to  a  carpenter  for 
the  rafters  of  his  houfe,  the  tailor,  the  engrav- 
er,  and  the  búilder,  are  not  only  obliged  to 
perform  their  feveral  undertakings  in  a  work- 
manly  manner*  :  hut^Jince  they  are  entitledto  a 
reward^  either  by  exprefs  bargain  or  by  itnplU 
catión,  they  muft  alfo  take  ordinary  care  of  the 
things  refpe6lively  bailed  to  them  :  and  thus,  if 
a  horfe  be  delivered  either  to  an  agifting  farmer 
for  the  purpofe  of  depafturing  in  his  meadow», 
or  to  an  hoftler  to  be  dreíTed  and  fed  in  his 
ftable,  the  bailees  are  anfwerable  for  the  lofs  of 
the  horfe,  if  it  be  occafioned  by  the  ordinary 
negledt  of  themfelves  or  their  fervants.  It  has, 
indeed,  been  adjudged,  that,  if  the  horfe  of  a 
gueft  be  fent  to  pajiure  by  the  owner^s  dejire^xhe 
innholder  is  not,  asfuch^  refponfible  for  the  lofs 

ployer,  who  gtves  the  reward,  U  locator  cperis^  but  condu^or 
operarum\  while  the  party  employed,  who  receivcs  the  pay,  ís 
locator  opeiarum^  but  conduflor  operis»  Heinecc.  in  Pand* 
par.  3*  $  32p.     So,  in  Horacej 

*^  Tu  fecanda  marmora 
"  Lccai'-^ 
which  the  ftonehewer  or  mafon  conduxit* 

*  I  Vcntr-  268.  erroneoufly  printcd  i  Vcm.  268.  in  all 
the  editions  of  BL  Cemm.  II.  452.  The  innumerable  multi* 
tude  of  inaccurate  or  idle  references,  in  our  beíl  reports  and 
law»tra¿is,  Í8  the  bañe  of  the  ftudent  and  of  the  prac- 
tifer.  .  _ 
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of  him  by  f&e/t  ot  accident  * ;  and,  in  the  cafe 
of  Mosj-EY  and  FosseT)  an  adion  againft  an 
^^gift«^  for  keeping  a  horfe  Jo  negligently  that  it 
^as  Jiolen^  is  faid  to  h^v^  been  held  maintain* 
íible  only  by  re^fpn  of  a  f pedal  aflumption  f ; 
büt  the  cafe  js  differently  reported  by  RollS, 
wh^ó  m^ntipns  no  fuch  reafon ;  and,  according 
to  him,  chief  juftice  Popham  advanced  gene-* 
fally,  in  conformity  to  the  principies  before 
eftabliíhed,  that,  **  if  a  iiiaa,to  M^hom  horfes  are 
í'  bailed  for  agiftment,  kaw  open  the  gates  of 
*^  hU  fieldt  in  cpnfcquenoe  of  which  negle^ 
"  they  ftray'  and  are  Jlokn^  the  owner  has  aa 
^'  aftipn  againft  him:*'  it  i$  the  fame,  if  the 
Innkeeper  fend  his  gueft's  horfe  to  a  meadow  of 
bis  own  QCcord^  foy  he  is  bound  to  Jceep  fafely 
fill  fuph  things  as  his  guefts  depolit  witbin  bis  inity 
|Uid  íh^l  not  difcharge  himfelf ^  by  his  owñ  a¿t 
frcm  that  obligation  j  andi  even  when  he  turns 
•0ut  the  hprfe  by  order  of  the  owner ^  and  receives 
pay  for  his  grafs  and  care,  he  is  qhargeable, 
furely,  for  ordinary  negligence,  as  a  baile e  for 
hire^  thpngb  not  as  an  innkeeper  by  the  general 
tuftom  pf .  thp  realm.  It  may  be  worth  while 
to  inveftigate  the  reafpns  pf  this  general  cuftom^ 
Ipvhich  in  íruth  means  no  more  than  common  laWy 
l^oncerning  innljpl^ers*. 

♦  8  Rcp.  3 a.   Cayh^s  cafe,      +  Mo,  545.     i  Itp.  Abr.4. 
X  Reg.  Oríg,  195,  a.  Noy,  Max,  ch,  43. 
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Althougli  a  ftipend  or  reward  iíi  money  be  the 
eÍTence  of  the  contra£fe  called  locatió^  yet  the  fame 
refponfibility  for  negleft  is  Juftly  demanded  in 
any  of  the  innominate  contraéis,  or,  whenever  a 
valuable  coníideration  of  any  kind  is  giveri  or 
ftlpulated.  This  is  the  cafe,  whete  the  contradi 
do  ut  des  18  formed  by  a  reciprocal  bailment  for 
ufcy  as  if  Robert  permit  Henry  to  ufe  his  pka^ 
fure-hoat  for  a  day,  in  confideration  thát  Henry 
will  give  him  the  ufe  of  his  chariot  for  the  íame 
time;  and  fo  in  ten  thoufand  inftances,  that 
might  be  imagined,  of  dcuble  bailments:  this  too 
is  the  cafe,  if  the  ahfolüte  property  of  one  thing 
be  given  as  ^n  equivaleat  for  the  temporary  or 
limited  property  of  another,  as  if  Charles  give 
George  a  bracé  of  pointers  for  the  uíe  of  his 
hunter  during  the  feafon.  The  fame  rule  is  ap- 
plicable  to  the  contract  fació  ut  facías^  where 
two  perfons  agree  to  perform  reciprocal  njóorks  j 
as  if  a  mafon  and  a  carpenter  have  each  refpec^ 
tively  undertaken  to  build  an  edifice,  and  they 
mutually  agree,  that  the  firft  íhall  finilh  ali  the 
mafonry,  and  the  fecond  all  the  wood-work,  in 
their  refpedtive  buildings ;  but,  if  a  goldfmith 
make  a  bargain  with  an  archited  to  give  him  a 
quantity  of  wrought  píate  for  building  his  houfe, 
this  is  the  contra£t  do  ut  f acias ^  or  fació  ut  des ; 
and,  in  all  thefe  cafes,  the  bailees  muft  anfwer 
for  the  omiílion  of  ordinary  diligence  in  preferv- 
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ing  the  things,  with  which  they  are  intrufted : 
fo,  when  yacób  undertook  the  care  of  habanas 
flocks  and  herds  for  no  lefs  a  reward  than  his 
younger  daughter,  whom  he  loved  fo  paflion- 
ately,  tbat  feven  years  were  in  his  eyes  like  a 
few  daysy  he  was  bound  to  be  juft  as  vigilant, 
as  if  he  had  been  paid  in  íhekels  of  filver. 

Now  the  obligation  is  precifely  the  fame,  as 
we  have  already  hinted  *,  when  a  man  takes 
upon  himfelf  the    cuftody  of  goods  in  confe-^ 
quence  and  confideration  of  anotber  gainful  con^ 
traSí  j  and,  though  an  inñholder  be  not  paid  in 
money  for  fecuring  the  traveller's  trunk,  yet  the 
gueíiyíir//  utfaciat^  and  alights  at  the  inn,  not 
folely  for  his  own  refreíhment>  but  alfo  that 
his  goods  may  be  íafe :  independently  of  this 
reafoning,   the  cuftody  of  the  goods.  may  be 
confidered  as  accejfary  to  the  principal  contradi, 
and  the  money  paid  for  the  apartments  as  ex- 
tending  to  the  care  of  the  box  or  portmanteau  j 
in  which  light  Gaius  and,  as  great  a  man  as 
he,  lord  Holt,  feem  to  view  the  obligation  j 
for  they  agree,    **  that,  although  a  bargeman 
**  and  a  mafter  of  a  íhip  receive  their  fare  for 
'*  the  paflage  of  travellers,  and  an  innkeepcr 
**  his  pay  for  the  accommodation   and  enter- 
**  tainment  of  thcm,  but  have  no  pecuniary  re- 
*'  ward  for  the  mere  cujlody  of  the  goods  be- 
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**  longing  to  (he  paflengers  or  gucfts,  yet  they 
*'  are  obliged  to  take  aréünary  care  of  thofe 
^*  goods ;  as  a  fuUer  and  a  mender  are  paid  for 
**  their  ^i¡¡  only^  yet  are  anfwerable,  ex  locato^ 
*'  for  ordinary  neglefl,  if  the  clothes  be  loft  or 
**  damáged*." 

In  whátever  point  of  view  we  confider  this 
bailment,  no  more  is  regularly  demanded  of  thc 
bailee  thán  the  care,  which  every  prudent  man 
íakes  of  his  own  property;  but  it  has  long  becn 
holden,  thát  an  innkeeper  is  bpund  to  reftitution^ 
íf  the  trunks  or  pareéis  of  his  guefts,  committed 
to  him  either  perfonally  or  through  one  of  his 
agents,  be  damaged  in  his  inn^  orfiolenoiit  ofitj 
by  any  perfon  whátever  f ;  ñor  íhall  he  difcharge 
himfelf  from  this  refponfibility  by  a  refufal  to 
take  •  any  care  of  the  goods,   becaufe  there  are 

JufpeSled  perfons  in  the  houfe^  for  whofe  condu¿í 
he  cannot  be  anJhverableX :  it  is  otherwife,  in-. 
deed,  if  he  refufe  admiflioh  to  a  traveller,  be- 
caufe he  really  has  no  room  for  him,  and  the 
traveller,  neverthelefs,  infift  upon  entering,  and 
place  his  baggage  in  a  chamber  without  thc 
keeper's  confent  §. 

Add  to  this,  that,  if  he  fail  to  providc  honeíl 

Jervants  atid  honeft  inmates^  according  to  the 
confidence  repofed  in  him  by  the  publick,  hi» 

*  D.  4.  9.  5.  and  12  Mod.  487. 

t  Yearb.  lO  Hcn.  VIL  26.    2  Cro.  189. 

X  Mo.  78.  §  Dy.  158.  b.     I  And.  29.    / 
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negligeríce  ín  that  refpefk  is  highly  culpable, 
and  he  ought  to  anfwer  civilly  for  thcir ,  aíts, 
even  if  they  íhould  rob  the  guefts,  whó  flcep  \n 
his  chambers*.  Rigoroüs  as  this  law  máy  feem, 
and  hafd  as  k  may  adually  be  iíl  one  ot  two 
particular  inftances,  it  is  founded  on  the  great 
principie  of  publick  utility,  to  which  all  prívate 
confiderations  ought  to  yield ;  for  travellers, 
who  muft  be  numerous  in  a  rich  aiid  commer- 
cial  country,  are  obliged  to  rely  almoft  impli* 
citly  on  the  good  faith  of  innholders,  whofe 
educatioH  and  moráis  are  ufually  none  of  tht 
beft,  and  who  might  have  frequent  opportuni* 
ties  of  aíibcialing  with  ruffians  or    pUferers^ 

[  while  the  injured  gueft  could  feldom  or  never 
obtain  legal  proof  of  fuch  combinations,  or 
even  of  thcir  negligence,  if  no  adual  fraud  had 
been  committed  by  them.  Henee  the  Prajtor 
declared,  according  to  Pomponius,  bis  defire 
of  fecuring  the  publicfrom  tbe  dijhonejiy  of  fuch 
men^  and  by  his  ediEl  gave  an  a¿tion  againft 
them,  if  the  goods  of  travellers  or  paflengerá 
were  loft  or  hurt  by  aiiy  means,  except  damno 

fatalij  or  by  inevitable  accidenta  and  Ulpian 
intimates,  that  even  this  feverity  could  not  re- 
ftrain  them  from  knaviíh  pra¿lices  or  fufpiciou8 
ñegleftf. 

^  I  Bl.  Comm.  430*  f  Í>.  4. 9.  i.  and  3, 


OF  BAILMENTS.  427 

In  all  fuch  cafes,  however,  it  is  competent 
fbr  the  innholder  to  r^pel  the  prefumptian  of  hisr 
knavery  or  default,  by  proving  that  he  took  or^ 
dinflry  care^  or  that  Úíq  forcé j  which  occafioned 
the  lofs  or  damage,  -was  truly  irrefifiible. 

When  a  prívate  man  dqmands  and  r^céives-  a 
compenfation  '  for  the  bare  cujtody  o£  goods  in 
bis  warehoufe  or  ftore-rooili,  this  is  not  proper* 
ly  a  depofit^  but  a  biriñg  of  care  and  aitention  : 
it  may  be  called  kcatio  cujiodia:^  and  might  have 
|)een  made  a  diílinít  branch  of  this  laíl  fort  of 
bailment,  if  it  had  not  feemed  ufelefs  to  multi* 
ply  fubdivillons ;  and  the  bailee  may  ftill  be  de- 
no  mináted  hcator  apera^  íi»ce  the  vigilance' and 
care^  which  he  lets  out  for  pay,  are  in  truth  a 
xxiental  qperation.  Whateveír  be  his  appellatíon, 
either  in  Englijh  or  Latín  y  he  ;s  clearly  reípon- 
fible,  like  other  interefted  bailees,  for  ordinary 
negligence;  and,  although  St.  Gei^man  feems 
to  make  no  difference  in  this  refpeél  between  a 
keeper  of  goods  for  hire  and  a  fimple  depojitary^ 
yét  he  ufes  the  word  defaült,  like  the  cul- 
pa of  the  Romansj  as  a  generical  term^  and 
leaves  the  degree  of  it  to  be  afcertained  by  the 
rales  of  law*. 

In  the  fentence  immediately  foUowing,  he 
makcs  a  very  material  diftinótion  between  the 
two  contrads;  for,    **  if  a  man,  fays  he,  have 

*  DoEt,  and  5tud.  where  before  clted. 
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**  a  certain  recompenfe  for  the  keepíng  of  goods, 
*'  and  promife,  at  the  time  of  the  delivery,  to 
'*  redeliver  them  fafe  at  his  peril^  then  he  íhall 

be  charged  with  all  chances^  that  may  befall; 

but,    if    he  make    that  promife,    and    have 
*'  nothing  for  keeping  them,  he  is  bound  to  m 

cafualties^  but  fuch-  as  are  wilful,  and  happen 

by  bis  oxvn  defaulí  :^^  now  the  word  peril^ 
like  periculum^  from  which  it  is  derived,  is  in 
itfelf  ambiguous,  and  fometimes  denotes  the 
rijk  of  inevitable  mi/chance^  fometimes  the  dan- 
ger  arifing  from  a  want  of  due  circumfpeSiion  \ 
and  the  ftronger  fenje  of  the  word  was  taken  ia 
the  firft  cafe  againft  hirriy  wbq  uttered  tt\  but,  in 
the  fecond,  where  the  conftru£tion  is  favour- 
able,  the  tnilder  fenfe  was  juftly  preferred*. 
Thus,  whén  a  perfon,  who,  if  he  were  wholly 
uninterejled,  would  be  a  mandatary,  undertakes 
for  a  reward  to  perform  any  worky  he  muft  be 
confidered  as  bound  ftill  more  ftrongly,  to  ufe  a 
degree  of  diligence  adequate  to  the  performance  of 
it:  his  obligation  muft  be  rigoroufly  conftrued, 
and  he  would,  perhaps,  be  anfwerable  íor  Jlight 
negledt,  where  no  more  could  be  required  of  a 
mandatary  than  ordinary  exertions*  This  is  the 
cafe  of  commiílioners,  fadors,  and  bailiffs,  when 
tbeir  undértaking  lies  infefance^  and  not  fimply 

*  See  before,  p.  370. 
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in  cujlody :  henee,  as  peculiar  care  Is  demanded 
in  removing  and  raifing  a  fine  column  of  gra- 
nate or  porphyry,  without  injuring  the  íhaft  or 
the  capital,  Gaius  feeíns  to  exaél  more  than  or-' 
dinary  diligence  from  the  undertaker  of  fuch  a 
work  for  a  ftipulated  compenfation*.  Lord 
CoKE  cpñfiders  a  fador  in  the  light  of  ?Lfervant^ 
íind  thence  deduces  his  obligation;  but,  with 
great  fubmiffion,  his  reward  is  the  true  reafon, 
and  tbe  nature  of  the  hufinefs  is  the  juft  meafure, 
of  his  duty  f  ;  which  cannot,  however,  extend 
to  a  refponfibility  for  mere  accident  or  open  rob- 
beryX ;  añd,  even  in  the  cafe  of  theft^  a  faftor 
has  been  holdcn   excufed,    when   he  íhowed, 

that  he  had  laid  up  the  goods  of  his  principal 

in  a  warehoufe,  out  of   which    they  were 
Jiolen   by   certain    malefadors   to   him   un- 

known  §/' 

Where  Jkill  is  required,  as  well  as  care^  in 
performing  the  work  uhdertaken,  the  bailee  for 
biré  muft  be  fuppofed  to  have  engaged  himfelf 
for  a  due  application  of  the  necejjary  art :  it  is 
his  own  fault,  if  he  undertake  a  work  above  his 
ftrength  ;  and  all,  that  has  before  been  advanced 
on  this  head  eoncerning  a  mandatary^  may  be 
applied  wiíh  much  greatcr  forcé  to  a  condu&or 

•  D.  19.  2  7.         t  4Rep.  84.    lÁ,  Raym.  918. 
X   I  Inft.  89.  a.         §   I   Vent.  I2i.   Fe  re  and  SmitL 
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operis  faciendi^.  I  conceive,  how^ver,  that, 
where  the  bailor  has  not  been  deluded  by  any 
but  himfelf,  and  voluntarily  employs  in  one 
art  a  man,  who  openly  exercifes  another,  hÍ9 
folly  has  no  claim  to  indulgence;  and  that,  ún- 
lefs  the  bailee  make  falfe  pretenfions,  oj  a  Jpe^ 
cial  undertaking,  no  more  can  faiily  be  de* 
manded  of  him  thau  the  Ijeft  of  his  abllityf . 
The  cafe,  which  Sadi  relates  with  elegance 
and  humour  in  his  GuHJian  or  Rofe-Garden^ 
and  which  Püfeíídorf  cites  with  approba- 
tionj,  is  not  inapplicable  to  the  prefent  fabjcft, 
and  may  ferve  as  a  fpecimen  of  Mabomedan  laiv^ 
which  is  not  fo  diíFerent  from  o^irs,  as  we  are 
taught  to  iníagine :    '  A  man,  who  had  a  dif- 

*  order  in  his  eyes,  called  on  a  farrier  for  a  re- 

*  medy;  and  he  applied  to  them  a  medicine 

*  commonly  ufed  for  his  patients :  the  man  loft 

*  hiaíight,  and  brought  an  aétíonfordamages; 

*  but  the  judge  faid,  '*  No  adiion  lies,  for,  if 
•*  the  complainant  had  not  himfelf  been  an  afs^ 
•*^  he  would  never  ha  ve  employed  a  farrier ;" 

*  and  Sadi  proceeds  to  intimate,  that,  **  if  a 
'*  perfon  will  employ  a  common  tnaUmakier  fo 
*'  weave  or  embroider  a  fine  carpeta  he  muft 
**  impute  the  bad  workmaníhip  to  bis  own 
"  folly§." 

*  Zpondety  fay  the  Román  lawyers,  peritiam  artis. 

f  P.  38I.         }  De  Jure  Nat.  et  Gcnt.  lib.  5.  cap.  5.  J  3. 

^  Rofar.  Polit.  cap.  7.    Thcrc ,  are  nu^berlcss  trads  io 
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lú  regard  to  the  diftmdion  bcfore-mentioned 
between  the  Honfeíducc  and  the  /«/jfefaiice  of  a 
workman*,  it  is  indifputably  clear,  that  aq  ac* 
tion  lies  iti  hoib  cafes  for  a  reparation  ia  da^ 
mages,  whenever  the  wofk  was  undertaken  for 
a  reward^  either  aá:ually  paid,  exprefsly  ñipu- 
lated,  or^  in  the  cafe  of  a  common  trader, 
ftrongly  implíed\  of  which  Blackstone  gives 
the  following  ínftance :  ^*  If  a  huilder  promifes,, 
'*  undertakes,  or  aíTumes  to  Caius^  that  he  will 
**  build  and  cover  his  houfe  within  a  lime  li- 
'^  mitedy  and  fails  to  do  it,  Catas  has  an  a¿llon 
'*  on  the  cafe  againíl  the  builder  for  this  breach 
**  of  his  exprefs  promife,  and  íhall  recovcr  a 
'*  pecuniary  fatisfaftion  for  the  injury  fuftained 
**  by  fuch  deUy-f /'  The  Icarned  author  mean^ 
ed;  I  prefume,  a  common  builder,  or  fuppofed  a 
conjiderailon  to  be  given ;  and  for  this  reafon  I 
forbore  to  cite  his  doétfine  as  in  point  on  the 
fubjeift  of  an  a^ion  for  the  «(^^performance  of 
a  mandatary%. 

Before  we  leave  this  article,  it  fcems  proper 
to  remark,  that  every  bailee  for  pay^  whethct 

jírabict,  Perjtan^  and  Turki/b^  on  crery  branch  of  jurif- 
prudence;  from  the  beíl  of  which  it  would  not  be  difficult 
to  extra£t  a  complete  fyftemí  and  to  compare  k  with  our 
own;  ñor  would  it  be  lefs  eafy,  to  explain  in  Peijian  or 
Arabick  fuch  parts  of  our  Engltjh  law,  as  either  coincide 
with  that  of  the  A/íaticis,  or  are  manifeílly  preferaWe  to  ir. 
*  P.  382,  &c.      t  aComrn.  157.       X  P.  383,384,  385. 
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coftduBor  rei  or  conduBor  operts^  muft  be  fup- 
pofed  to  know,  that  the  goods  and  chatteh  of 
his  bailor  are  in  many  cafes  dfjlrainahle  for  rent, 
if  his  landlord,  who  might  otberwife  be  fliame- 
fuUy  defrauded,  find  them  on  the  premífles* ; 
and,  as  they  cannot  be  diftrained  and  fold  with- 
out  bis  ordtnary  default  at  leajl^  the  owner  has 
a  remedy  over  againft  him,  and  muft  receive  a 
compenfation  for  his  lofs-f :  even  if  a  depqfitary 
were  to  remove  or  conceal  his  own  goods,  and 

.  thofe  of  his  depofitor  were  to  be  íeized  for  rent- 
arrere,  he  would  unqueftionably  be  bound  to 
make  reftitution ;  but  there  is  no  obligation  in 
the  bailee  ^ofuggeji  wife  precautions  againft  in^ 
evitable  acctdent ;  and  he  cannot,  thercfore,  be 

*  oblíged  to  advife  infurance  from  Jire\  much  less 
fo  infure  the  things  bailed  without  an  authority 
from  the  baüor. 

It  may  be  right  alfo  to  mention,  that  the  diC* 
tinétionj  before  taken  inregord  X,o  loansXj  be- 
twecn  an  obligation  to  reftore  úizfpecijick  thinss, 
and  a  power  or  neceílity  of  returning  others 
equal  in  valué,  holds  good  likewife  in  the  con- 
traéis of  hiring  and  dcpofiting  :  in  the  firft  cafe, 
it  is  a  xtgxAdiX  bailment\  in  the  fecpnd,  it  be- 
comes  2l  debt.  Thus,  accoiding  to  Alfenüs 
in  his  famous  law,    on  which   the  judicious 

*  Burr.  1498.  &c.        t  3.  Bl.  Comm.  8.        í  P.  35^ 
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Bynkershoek  has  learnedly  commented^  **  if 
**  an  ingot  of  filver  be  deliyered  to  a  filyer-» 

Imith  to  make  an  urn,  the  tohole  property  Í6; 

traiisferred,  and  the  employer  is  only  a  credi'* 
*'  tor  of  metal  equally  valuable,  which  the 
•'  workmaft  engagcs  to  pay  in  a  certain  íhape*  :'* 
the  fmith  may-  confcquently  apply  it  to  his  owa 
ufe  ;  büt,  if  it  perilh,  evea  by  unavoidable  mií^ 
chance  or  irrefiñible  violence,  he,  as  ownéf  of 
it,  muft  abide  the  lofs,  and  the  creditor  muft 
have  his  urn  in  due  time.  It  would  be  otherH 
wife,  no  doubt,  if  the  fame  filver,  on  accouhÉ 
of  its  peculiar  finenefs/  or  any  uncommoii 
metal,  according  to  the  whim  of  the  owner, 
were  agreed  to  ht  fpecifically  yedeliver^d  in  the 
form  of  a  cup  or  a  ftandiüi» 

3.  Locatio  operis  merciü^  véhendaruaí 
is  a  contraft,  which  admits  of  many  varietie$ 
in  form^  but  of  none,  as  it  feems  at  length  to 
be  fettled,  in  the  fúhftanttal  obügatioos  of  the 
bailee. 

A  carrier  for  bire  ought,  by  the  rule,  to  be 
refponfible  only  for  ordinary  negleíi^^ ;  and,  iij 
the  time  of  Henry  VIII.  it  áppears  to  have 
bcen  g^nerally  holden,  *^  that  a  comfnon  carrier 

was  chargeable,  in  cafe  of  a  lofs  by  robbery^ 

I  r 

'  ouly  when  h©  had  travelled  by  'ways  danger^ 

*  D.  19.  2. 31.  Bynk.  Ohf.  Jur.  Rm.  í*.  VIH. 
vor,.  Vi.  p  p 
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**  ousfor  robbikgf  or  driven  by  nigbtf  or  at  any 
**  inconvenient  kour* :"  but,  in  the  commcr- 
cial  reign  of  Elizabeth,  it  was  refolved,  upon 
thé  íame  broad  principies  of  policy  and  conve^- 
nience  that  have  been  mentioned  in  the  cafe  of 
innhúlderSi  "  that,  if  a  common  carrier  be  rohhed 
^^  of  the  goods  deliyered  to  him,  he  fliall  an- 
*•  íwer  for  the  valué  of  tñem'f/' 

Now  the  reward  or  hire,  which  is  confidered 
by  lir  Edw AKD  Coke  as  the  reafon  of  this  de- 
ciíion,  and  on  which  the  priiicipal  ílrefs  is  often 
laid  in  our  own  times,  inakes  the  carrier  Hable, 
indeed,  for  the  omiflion  of  ordinary  care,  but 
cannot  extend  to  ir refijiible  forcé  \  and,  though 
íbme  other  bailees  have  a  recompenfe^  as  faSíors 
and  workmen  for  pay^  yet,  even  in  Woodliefes 
cafe,  the  chief  juftLce  adn^itted,  that  robbery 
was  a  good  plea  for  a  faStor^  though  it  was  a 
bad  one\  for  a  carrier  :  the  true  ground  of  that 
refolution  is  the  publiek  emphyment  exercifed  by 
the  carrier,  and  the  danger  of  his  combining 
with  robbersto  th^  in/inite  injury  of  commerce 
and  extreme^  inconvenience  of  fociety  :|;. 

The  modern  rule  cpncerning  a  common  carrier 
Í8,  that   *^  o<>thing  will^  excufe  him,  except  the 

*  Doct.  TXii  Stud.  where  often  before  cited. 

f  X  Inft.  89.  a.   Mo.  462.     i  Ro.  Abr»  2.     Woodliefe  and 

X  Ld.  Raym.  917.     I2  Mod.  487.^ 


y 


OF  BAILMENTS.  455 

*^  aSí  of  GoD,  ocof  tbe  King's  enemies'^ \'  but 
-a  momentary  atteírtÍQn;to  the  principies  muft 
<Sonvince  us,  that  this  exception  is  in  truth  part 
of  the  rule  itfelf,  and  that  the  refponfibility  for 
a  lofe  by  robbers  is  .  only  an  jexception  to  it :  a 
carrier  is  regular Jy  anfwerable  for  negleft,  but 
not,  regularfyj  for  damage  occafioned  by  the  at-  - 
tacks  of  riiffiansy  any  mor^  than  for  hoftile  vio-* . 
lence^  or  unavoidable  misfortune ;  but  the  great  ■ 
maxims  of  policy  and  goód  government  make  it 
ncceíTary  to  except  from  this  rule  the  cafe  of 
r-obbery^  left  confederacies  íhould  be  formed  be- 
tween  carriers  and  defperate  villains  with  little 
or  no  chance  of  deteélion. 

Ahhough  the  ASt  of  God^  which  the  aocients 
tOQ  csiUed  ®í5  Siav  and  Vim  dtvinam^  be  an  ex- 
prellion, 'which  long  habit  has  rendered  familiar* 
to  üs,,  yet  perhaps,  on  that  very  account,  it 
might  be  more  proper,  as  well  as  more  decente 
to  fubftitute  in  its  place  inevitable  accident :  reli- 
gión and  reafon, .  which  can  never  be.  at  va** 
riance  without  certain  injury  to  one  of  them, 
aíTure  us,  that  *^  not  a  guft  of  wind  blows,  ñor 
"  a  flaíh  of  lightning  gleams,  without  the 
**  knowledge  and  guidance  of  a  fuperintending 
**•  mind ;"  but  this  doctrine  lofes  its  dignity 
and  fublimity  by  a  technical  application  of  it, 


*  Law  of  Ktft  PAusy  70,  71. 
F  F  2 
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which  may  in  fome  inílances  border  cven  upon 
profanenefs ;  and  law,  which  is  merely  a  prac- 
tical  fcience,  cannot  ufe  tenns  too  popular  and 
perfpicuous. 

In  a  recent  cafe  of  an  a<3ion  againft  a  carrier, 
it  was  holden  to  be  no  excufe,  '*  that  the  fliip 
**  was  tight,  when  the  goods  were  placed  on 
**  board,  but  that  a  rat,  bj  gnawing  out  the 
"  oakum,  had  made  a  fmall  hole>  through 
*'  which  the  water  had  guíhed*  ;'*  but  the  true 
reafon  of  this  decifíon  is  not  mentioned  by  the 
repórter :  it  wa8  in  faft  at  leajl  ordinary  negli- 
gence,  to  let  a  rat  do  fuch  mifchief  In  the  vef^ 
fel ;  and  the  Román  law  has,  ^on  this  principie, 
decided,  that,  *'  fi  fuUo  veftimenta  polienda 
"  acceperit,  caque  mures  roferinty  ex  lócate  te- 
**  netur,  quia  debuit  ah  hac  re  cavere\^^ 

Whatever  doubt  there  may  be,  among  civi- 

■ 

lians  and  common-Iawyers,  in  regard  to  a  cajkety 
tbe  contení s  oj^ which  are  concealed  from  the  de- 
íósiT  ARY  J,  it  feems  to  be  generally  underílood» 
that  a  4:ommon  carrier  is  anfwerable  for  the  lofs 
of  a  box  or  parcel,  be  he  ever  fo  ignorant  of  its 
contenfs^  or  be  thofe  contents  ever  fo  valuable» 
unkfs  he  make  a  fpecial  acceptance  §  :  but  grofs 
fraud  and  impojition  by  the  bailor  will  deprive 

•  I  Wi¿.  part  I.  281.     DaU  and  Hall. 

+  D.  19.  2.  13^  6.        X  Before,p.  362,  364}  366. 

§  I  Stra.  145.  Titcbburn  and  Wbite^ 
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hlm  of  hís  áólion,  and  if  there  be  proof,  thát 
the  parties  were  apprized  of  each  other's  inten- 
tions,  although  there  was  no  perfonal  commu- 
nication,  the  bailee  m¿.y  be  conñdered  as  2,fpe^ 
cial  acceptor :  this  was  adjudged  in  a  very  mo- 
dern  cafe  particularly  circumftanced,  in  which 
the  former  cafes  in  Ventris^  Alleyne,  and  Car^ 
thew^  are  examined  with  liberality  and  wifdom; 
but,  in  all  of  them,  too  great  ftrefs  is  laid  on 
the  rewardy  and  too  little  on  the  important  mo- 
tives of  puhltc  utility^  which  alone  diftinguiíli 
a  carrier  {rom.  other  baile  es  jor  hire"^. 

Xhough  no  fubftantial  difference  is  aílign- 
able  between  carriage  by  land  and  carriage  by 
zvatef\  or,  in  other  words,  between  a  waggon 
and  a  ¿arge^  yet  it  foon  became  neceífary  for  the 
courts  to  declare,  as  they  did  in  the  reign  o£ 
James  L,  that  a  common  hoy  man  ^  like  a  com- 
mon  waggonevj  is  refponíible  for  goods  com-' 
mitted  to  his  cuftody,  even  if  he  be  robbed  of 
them  f  ;  but  the  reafon  faid  to  have  been  given 
for  this  judgement,  namely,  becaufe  he  had  his 
hire^  is  not  the  true  one ;  fince,  as  we  have  be- 
fore  fuggefted,  the  recompenje  could  only  make 

*  Burr.  2298.  Gibhon  and  Paynton.  See  i  Vent.  238.  All. 
93.     Carth.  485. 

+  Hob.  ca,  30.  2  Cro.  330.  Rich  and  Kneeland.  «  The 
<*  firft  cafe  of  the  kind,  faid  lord  Holt^  to  be  found  in  our 
;«  books/'    i2Mod.  480. 
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him  liable  for  temer ity  and  imprudence^  as  if  a 
bargemafter  were  raíhly  to  íhoot  a  bridge,  wben 
the  bent  of  the  weather  is  tempeftuous  ;  but  not 
for  a  mere  caficalty,  as  if  a  hoy  in  good  condi- 
fion,  íhooting  a  bridge  at  a  proper  time^  werc 
driven  ágainft  a  pier  by  a  fudden  breeze,  and 
overfet  bythe  violence  of  the  íhock*;  ñor,  by 
parity  of  réafon,  for  any  other  fprce  too  great 
to  be  refiftedf  :  the  pubh'ck  employment  of  the 
hoymarij  and  that  dtftrufty  which  an  ancient 
writer  juftly  calis  the  Jineiv  of  wifdom^  are  the 
real  grounds  of  the  law's  rigour  in  making  fuch 
a  perfon  reíjponfible  for  a  lofs  by  robbery. 

AIl,  that  has  juft  been  advanced  concerning 
a  ¡and'Cüúiñerj  may,  therefore,  be  applied  to  a 
bargemafter  or  boatman ;  but,  in  cafe  of  a  tem- 
peft,  it  may  fometimcs  happen,  that  the  law  of 
jetfon  and  average  may  occafion  a  diíFerence. 
Barcrofis  cafe,  as  it  is  cited  by  chief  juftice 
Rolle,  has  fome  appearance  of  hardíhip  :  **  a 
''  box  oí  jewels  had  been  delivered  to  a  fcrry- 
*'  man,  u^ho  knew  not  what  it  contained^  and,  a 
•*  fudden  ftórm  arifing  in  the  paíTage,  he  threw 
*'  the  box  into  the  fea;  yet  it  was  refolved,  that 
''  hejkould  aríjwcr  for  it  J  :'*  no\y  I  gannot  help 

*   I  Stra.   128.     Amtcs  and  Stevens. 

t  Palm.  548.  W.  Jo.  159.  See  thedodlrine  of  inevitable 
aceidmt  iñoft  Icarnedly  difcufled  ¡n  Defid.  Heraldi  Animadv; 
in  Salmafii  Obfcrv.in  Jus  Ati,  et  RQtn.  cap.  xy. 

X  Ali.  9Z. 
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liifpedfing,  that  there  was  proof  in  thls  cafe  of 
culpable  negUgence,  and  probably  the  caiket  was 
both  fmall  and  ligbt  enough,  to  have  been  ke^t 
longer  on  board  than  other  goods;  for,  in  the 
cafe  of  Gravefend  barge,  cited  on  the  bench  by 
lord  CoKE,  it  appears,  that  the  pack,  which  was 
thrown  overboard  in  a  tcmpeft,  and  for  which 
the  bargeraan  was  holden  not  anjwerablcj  was  of 
great  valué  and  great  wéigbt\  although  this  laft 
circumflance  be  omittcd  by  Rolle,  who  fays 
only,  that  the  mafter  of  the  veífel  had  no  informa^ 
,  üon  of  its  contents*. 

The  fubtilty  of  the  human  mind,  in  finding 
diftindions,  has  no  bounds ;  and  it  was  imagined 
by  fome,  that,  whatever  might  be  the  obligation 
of  a  6a;g-^-maftcr,  there  was  no  reafon  to  be 
equally  rigorous  in  reg^rd  to  the  mafter  of  a^^j 
who,  if  he  cany  goods  for  prqfit,  muft  indubita-* 
bly  anfwer  for  the  ordinary  negleSi  of  himfelf  or 
his  mariners,  but  ought  not,  they  faid,  to  be 
chargeable  for  the  violence  of  mbbers:  it  was, 
however,  otherwife  décided  in  the  great  cafe  of 
Mors  and  Slew^  where  **  eleven  perfons  armed 
'*  came  on  board  the  íhip  in  the  rivera  under 
*'  pretence  of  imprejjing  feamen^  and  forcibly 
**  took  the  chefts,  which  the  defendant  had  en- 
**  gaged  to  carry ;"  and,  though  the  mafter  was 

*  2  Bulftr.  280.    2.  Ro.Abr.  567. 
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entircijr  blamelefs,  yet  fir  Matthew  Hale 
and  his  brethi'en,  having  heard  both  civiUans  and 
CDmmon-lawyers,  and,  amOng  theitt,  Mr.  Holt 
for  thc  plaintiff,  determined,  on  the  principies 
juft  befofé  eftabliíhed,  that  thé  bailor  ought  to 
tecover*.  *Thh  cafe  was  frequently  mentioned 
afterwards  by  lord  Holt,  who  faid,  that  "  the 
**  declafation  was  drawn  by  the  greateft  pleader 
**  in  Éngland  of  his  timef." 

Still  fárther:  Txncc  neithef  the  elentent,  on 
■which  goods  are  caífied,  ñor  thé  magrútude  and 
form  of  the  carriage,  máke  any  diíFerence  in  the 
tefponfibility  of  the  bailee,  one  woiild  hardly 
have  Gonceived,  that  a  diverfity  could  have  beeii 
taken  between  a  letter  and  any  other  thing.  Our 
common  law,  indeed,  was  acquaitited  with  no 
fuch  diverfity  5  and  a  prívate  poft-mafter  was 
precifely  in  the  fituation  of  aiiother  carrier ;  but 
the  ftatute  of  Charles  II.  having  eftabliíheda 
general  poft-office,  and  taken  away  thc  liberty  of 
fending  letters  by  a  prívate  poft:|:,  it  was  thought, 
that  an  alteration  was  made  in  the  obligation  of 
the  poñ*-m^ñtY  general;  and,  in  the  cafe  of 
hanezxiá  Cotton,  three  judges  determined,  againft 
the  fixed  and  well-fupported  opinión  of  chief 
juñice   Holt,   **  that  the  poft-mafter  was  not 

*  I  Ventr.    190.  238.    Raym.  22Ó. 

t  Ld.  Raym.  920. 

X  it  Cha.  H.  ch.  35»    See  tlie  fubfcquent  ílatute^r 
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^*  anfwerable  for  the  lofs  of  a  letter  with  exch^ 
**  quer- bilis  in  it* ;"  now  this  was  a  cafeof  ar- 
dinary  negledt,  for  the  bilis  vret^Jlolen  out  of  thc 
plaintifF's  letter  in  tbe  defendanVs  office^  ;  and, 
as  the  mafter  has  a  great  falcífy  for  the  difcharge 
of  his  tfuft ;  as  he  ought  clearíy  to  anfwer  for  thc 
adis  of  his  clerks  and  agents  j  as  the  ftatute^  pro- 
feíTedly  enaéled  for  fajety  as  well  as  difpaicb^ 
could  not  ha  ve  -been  intended  to  deprive  the 
fubjeél  of  any  benefit,  which  he  before  enjoyed; 
for  thefe  reafons,  and  for  many  others,  I  believe 
that  CiciiRO  would  have  faid,  what  he  wrote  on 
a  íimilar  occaíion  to  Trebatiüs,  "  Egotamcn 
^*  sc-ffivoL-2E  aíTentiorJ.'*  It  would,  perhaps, 
have  been  different  imder  tbe  Jlatute,  if  the  poft 
had  been  robbedy  either  by  day  or  by  nigbt^ 

*  Carth.  487.     12  Mod.  48I. 

f  In  addition  to  the  authorkiesi  before  c}ted|  p.  y¡o.  note 
{t)>  for  the  díftinñion  between  a  lofs  hyj}ialth  and  by  robberyj 
fee  Dumculifiy  tradl.  De  eo  quod  interejl,  note  184.  and  Ro- 
5ELLA  CASUü\í,'28.  b.  Thís  laft  is  the  book,  which  í/.  G^rr* 
man  improperly  calis  Summa  Rofella^  and  by  mifquoting 
which  he  miíled  me  in  the  paflage  concerning  the  fall  of  a 
houfe^  p.  396.  The  words  of  the  author,  Trovamala^  are 
thcfe :  "  Domus  tua  tniftabatur  ruinam ;  domus  corruit,  et  ¡n,- 
"  terficítequum  úh\commodatum\  certcnonpoteftdicicafusfor- 
"  tuitus;  quia  dUigentiJfítnus  reparáfl^t  domum,  vel  ib¡  non  ha- 
**  bitaíTet;  fiautem  domus  non  minabátur  ruinam,  fed  impetU 
*'  tempeftatis  validas  corruit,  non  eíl  tibí  imputandum.** 

X  Epift.  ad  Fam.  VII.  22. 
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when  there  Is  a  neccflity  of  travclling,  but  cven 
tfcat  queftion  wouíd  ha  ve  beeij  difputable ;  and 
here  I  may  conclude  tbis  divilian  of  my  eíTay, with 
obferving,  in  the  plain  but  emphatical  language  of 
St.  Germán,  **  that  a!l  ihc  former diverñúts  be 
•*  granted  by  fecondary  conclufions  derived  upon 
the  law  of  reafon,  witbout  anyjlatute  made  in 
tbat  bebalfi  ^^^5  peradventure,  laws  and  the 
conduíions  therein  be  the  more  plain  and  the 
*'  more  open ;  for  if  arryjlatute  zvere  made  there- 
**  in^  I  think  verily,  more  doubts  and  queftians 
^^  would  arife  upon  tbe  Jiatute^  than  doth  now, 
•*  vrhen  they  be  only  argued  and  judged  after 
•*  the  common  law*." 

Before  I  finilh  the  bijiorical  part  of  my  eflay, 
in  which  I  undertook  to  demonftrate,  "  that  a 
^  perfeA  harmony  fubíifted  on  the  interefting 
branch  of  jurifprudence  in  the  codes  of  nations 
moJl  eminent  Jar  legal  wifdom'\"  I  cannot  for- 
bear  adding  a  few  remarks  on  the  inftitutions  of 
thofc  nations,  who  are  generally  callad  barharous 
and  who  feem  in  many  in  (lances  to  have  de- 
ferved  that  epithet :  although  traces  of  found 
reafoning  and  folidjudgement  appearin  moft  of 
their  ordinanees. 

By  the   ancient  laws   of  the   Wjsigoths, 
which  are  indeed  rather  obfcure,  the  *'kecper  o^ 

*  Don.  and  Stud.  dial.  2,  chap.  38.  laft  fentence. 
t  P-  335- 
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**  a  horfe  or  an  ox  for  bire^  as  well  as  a  birer  fot 
'*  ufe^  was  obliged,  if  the  animal  períjbedy  to  re- 
**  turn  another  of  equal  worth:"  the  law  of  the 
Baiuvarians  on  this  head  is  nearly  in  the  famc 
words;  and  the  rule  is  adoptad  with  little  altera- 
tion  in  the  capitularles  of  Charlemagne  and 
íiEWis  tbe  Pious'^y  where  the  Mofaickla,vr  bc- 
fore  cited  concerning  a  borrozver  may  alfo  be 
foundf .  In  all  thefe  codes  a  depojitary  of  gold, 
íilver,  or  valuable  trinkets,  is  made  chargeable, 
if  they  are  deftroyed  hj  JirCj  and  bisown  goods 
pcriíh  not  with  them;  a  circumftance,  which 
fome  other  legiflators  háve  confidered  as  conclu-- 
Jive  evidence  of  grofs  negledt  or  fraud ;  thus,  by 
the  oíd  Britijbtr^diy  called  the  book  of  Cyn awg, 
a  perfon,  who  had  been  rohbed  of  a  depofit,  was 
allowed  to  olear  himfelf  by  making  oath,  with 
compurgators,  that  he  had  no  concern  in  the  rob- 
bery,  unlefs  be  badfaved  bis  own  goods \  and  it 
was  the  fame,  I  believe,  among  the  Britons  in 
the  cafe  of  a  lofs  hjjirey  which  happenedr  with- 
put  the  fault  of  the  bailee ;  although  HowELÍi&e 
Good  feems  to  have  been  rigorous  in  this  cafe, 
for  the  fake  of  publick  fecurityf .     There  was 

*  Líncknbrog,  LL,  Wiftgoth.  lib.  5.  tit.  ¿*  $  Í5  2,  3.  añd 
XiL.  Baiuvar.  tit.  14*  $  i>  2,  3}4«     CapttuL  lib.  5.  §  204. 

f  CapituL  lib.  6.  §  22.     Expd.  xxii.  14,  iff. 

X  LL.  Hywel  Dda%  lib.  3.  cap.  4.  §  22.  and  lib.  3.  cap. 
j.  $  40.    Scc  alfo  Stiernh.  De  Jur.  Sveon.  p.  256,  257. 
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one  regulatíon  in  the  nortbern  code,  w^hich  I 
have  not  fcen  in  that  of  any  other  nation : 
if  predous  things  werc  depofited  ^nd  Jiolenj  time 
was  given  to  fcarch  for  the  thief,  and,  if  he  could 
not  be  found  within  the  time  limited,  a  moiety 
of  the  valué  was  to  be  paid  by  the  depofitary 
to  the  owner,  "  ut  damnum  ex  medio  uterquc 
*'  fuftineret*." 

Now  I  can  fcarce  perfuade  myfelf,  that  the 
phrafe  ufed  in  thefe  laws,jí  id  perierity  extends 
to  a  periíhing  by  inevitable  accident ;  ñor  can  I 
think,  that  the  oíd  Gotbick  law,  cited  by  Stiern- 
HooK,  fully  prevés  his  aíTertion,  that  *'  a  de- 
**  pofitary  was  refponfible  for  irrejijlible  forcé ;" 
but  I  obferve,  that  the  military  law-givers  of  the 
north,  who  entertained  very  high  notions  of 
good  faith  and  honour,  were  more  ftri<íJ;  than 
the  liomans  in  the  duties,  by  which  depofitaries 
and  other  truftees  were  bound :  an  exaft  con- 
formity  could  hardly  be  expc£ted  between  the 
ordinances  of  poliíhed  ftates,  and  thofe  of  a  peo- 
pie,  who  could  fuíFcr  difputes  concerning  bail-  " 
ments  to  be  decided  by  combata  for  it  was  the 
Emperor  Frederick  IL,  who  aboliíhed  the 
trial  by  battle  in  cafes  of  contened  depoíits,  and 
íubftituted  a  more  rational  mode  of  prooff . 

*  LL.   Wtftgoths  lib.  5.  tit.  5.  §  3. 

+  LL.  Lotigobard,  lib.  2.  tit.  55.  §  35.     Cpn/lii.  NMpo/Aih. 
2.  tit.  34. 
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I  pnrpofely  reíerved  to  the  laft  the  mentiotí 
of  the  Hindú,  or  Indian  code,  which  thelearn-»- 
íng  arrd  iiiduftry  of  my  much-efteemed  friend 
Mr.  Halhed  has  made  acccííible  to  Europeans^ 
and  thePERSiAN  tranílation  of  which  Ihavehad 
the  pleafurc  of  feeing:  thefe  laws,  which  muft  iñ 

« 

úll  times  be  a  Angular  objedl  of  curiofity,  are 
now  of  infinite  importance ;  fince  the  happineís 
of  millions,  whom  a  feries  of  amazing  events 
has  fubjeóíed  tp  a  Britijb  power,  depends  on  a 
ftriél  obfervance  of  thenni. 

It  is  pleafing  to  remark  the  fimilarlty,  or  ra- 
ther  identity,  of  thofe  conclufions,  which  puré 
unbiafled  reafon  in  all  ages  and  nations  feldom 
fails  to  draw,  in  fuch  juridical  inquiries  as  are 
not  fettered  and  manacled  hy  pqfitive  inftitution; 
and,although  the  rules  of  the Pí^W//x  concern  ing 
fuccejjton  to  property^  the  punijhment  oí  off enees ^ 
and  the  ceremontes  of  religión,^  are  widely  difFer- 
ent  from  ours,  yet,  in  the  great  fyftem  of  con-^ 
traSls  and  the  common  intercourfe  bet ween  man 
and  nian,  the  Pootee  of  the  Indians  arid  the 
DiGEST  of  the  Romans  ?irt  by  no  ctieans  diffi- 
mllar?. 


*."  Hxc  omniai  fays  Grotiüs,  Remanís  quídem  con* 
**  gruunt  legibus,  fed  non  ex  ¡Uis  prímitús,  fed  ex  aquitate  na* 
**  turaliy  veniunt :  quare  eadem  apud  aliaá  quoque  gentes 
*' reperirc  cft*"    De  Jure  BelU  ac  Pacis^  lib.  2.  cap.  12. 

í  '3. 
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Thus,  it  is  ordained  by  the  fages  of  Hindujian^ 
that  "  a  dcpofitor  íhall  carefully  inquire  into 
*'  the  charaélerof  his  intended  depoíitary;  who, 
"  if  he  undertake  to  keep  the  goods,  íhall  pre-» 
*'  ferve  them  with  care  and  attention ;  but  íhall 
•'  not  be  bound  to  reílore  the  valué  of  them,  if 
**  they  ht  fpoiled  by  unforefeen  accidenta  or  burned^ 

orjiolen-j  unless  he  conceal  any  part  of  them, 

that  has  been  faved,  or  unlefs  his  own  effeSís 
*'  befecured^  or  unlefs  the  accident  happen  after 
**  his  refufal  to  redeliver  the  goods  on  a  de- 
*'  mand  made  by  the  depoíitor,  or  while  the  dc- 
"  pofitary,  againíl  the  nature  of  the  truíl,  prc-t 
*'  fumes  to  make  ufe  of  them  :*'  in  othcr  words, 
**  the  bailee  is  made  anfwerable  for  frauda  or 
"  íorfuch  negligence  as  approaches  to  it*. 

So,  a  borrower  is  declared  to  be  chargeabla 
cven  íorcajualty  or  violence^  if  he  fail  to  return 
the  thing  after  the  completion  of  the  bu  finéis, 
for  which  he  borrowed  it ;  but  not,  if  it  be  ac- 
ftdentally  loíl  or  forcibly  feized,  before  the  ex- 
piration  of  the  time,  or  the  conclufion  of  the  af- 
fair,  for  which  it  was  lent-j- :  in  another  place, 
it  is  provided,  that,  if  a  pledge  Be  damaged  or 
loíl  by  unforefeen  accidenta  the  creditor  íhall  ne- 
Verthelefs  recover  his  debt  with  intereíl,  but  the 

*  GentQG  Laws,  chap.  IV.    Sec  befor<?,p.  373. 
f  Sam«  chapter.     Scc  before,  p.  397. 
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tdcbtor  íhall  liot  be  eiititlcd  to  the  valué  of  h¡s 
pavvn*;  and  that,  if  the  pledgee  ufe  thethiiig 
pledged,  he  íhall  pay  the  valué  of  it  to  the 
pledgor  in  cafe  of  its  loís  or  damage,  whilí):  he 
ufes  itf . 

In  the  fame  manner,  if  a  perfon  hire  a  thing 
fór  ufe,  os  if  any  metal  be  deüvered  to  a  work^ 

'  i 

man,  for  the  purpofe  of  making  veíTels  or  ornar- 
ments,  ti^e  feailccs  are  holden  to  be  difcharged, 
¡f  the  thing  bailed  be  deftroyed  or  fpoiled  bj 
natural  misfOrtune  or  the  injuftice  of  Únt  rulit^ 
power,  UNLESS  it  be  kcpt  after  the  time  limked 
for  the.return  of  the  goods,  or  the  performance 
of  the  workí- 

All  thcfe  proviíions  are  coufonant  to  the  prin- 
cipies eftabiiíhed  in  this  eíTay;  and  I  cannot 
help  thiuking,  that  a  clear  and  concife  treatife^ 
written  in  the  Per/ian  or  Arabian  laiiguage,  oii 
the  law  of  Contraéis,  and  evincing  the  general 
conformity  between  the  Afiatick  and  Europeim 
íyftems,  would  contribute,  as  much  as  any  regu-» 
lation  whatever,  to  bring  our  Englijb  law  intp 
good  pdour  an»ong  thofe,  whofe  fate  it  is  to 
be  under  our  dominión,  and  whofe  happmefs 
ought  to  be  a  ferious  and  continual  objcfl:  of  our 
care. 

*  Chap.  I.'  Sen.  I.     Before,  p.  415.  416. 

+  Chap.  I.  Seél.  II.     Before,  p.  409. 

X  Chap.,  IV.  and  Chap,  X.    Before>  p.  4181  421. 
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'  Thus  bavc  I  pro  ved,  agreeably  to  my  un- 
dertaking,  that  the  plain  ekments  of  natural  laWp 
on  the  fubjeél  of  Bailments,  which  have  been 
traced  by  ajhort  analyjis^  are  recognifed  and  con- 
firmed  by  the  wlfdom  of  nations*;  and  I  haften 
to  the  third,  or  fynthetkaU  part  of  xxvj  work,  ia 
which,  from  the  naturc  of  it,  moft  of  the  deji^ 
mtions  and  rulej,  already  given,  muft  be  repcated 
with  little  váriation  inform^  and  none  m  Jub^ 
Jtanee:  it  wasat  firft  tny  delign,  to  fubjoin,  with 
a  few  alterations,  the  Synopjis  of  Delrio;  but 
finding,  that,  as  Bynkershoek  expreffcs  himr 
felf  w ith  an  boneft  pride,,  /  had  letfure  fometimes 
to  write,  but  n^ver  to  copy^  and  thinkíng  it  un^ 
juft  >to  embelliíh  añy  produélion  of  mine  with 
the  inventions  of  another,  I  changed  my  plan ; 
and  íhall  bareíy  recapitúlate  the  doftrine  ex« 
poundcd  in  the  preceding  pages,  obferving  the 
raethod,  which  logicians  cali  SyntheJÍSj  and  in 
which  all  íciences  ought  td  be  explained. 

1.  To  begin  then  with  definitkns:  \.  Baii,* 
MENT  is  a  delivery  ofgoods  tntni/iy  on  a  contrae 
exprejfed  or  implied^  that  the  trufi  jháll  be  duly 
exeeuted^  and  the  goods  redeliverédy  asfoon  as  the 
time  or  ufe^  for  which  tbey  were  baikd^  jhall  bave 
elapfed  or  be  performed. 

2.  Deposit  is  a  batlment  ofgoods  to  be  kept 
for  the  bailor  without  a  recompenfe. 

*  Befbré,  p:    328  and  337. 
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¿/  Mándate  is  a  bailment  of  goods,  with-^ 
oüt  reward,  to  be  carriedftom  place  to  píate  y  or 
tú  h  ave  Jóme  aSí  pérformed  abmt  them. 

4.  Lending  for  use  is  a  bailment  ofa  thtn¿ 
for  a  certain  time  to  he  ufed  by  the  borrowef 
without  payingfor  it. 

5.  Pleüging  is  a  bailment  óf  eoods  by  á 
débtor  to  his  creditor  to  be  kept  till  the  debt  bé 
difcbarged. 

6.  Letting  to  hire  is  i.  a  bailñienthí  A 
THiNG  to  be  ufed  by  the  hXrtrfor  a  compenfatiofi 
in  moneyi  or,  2.  a  letting  cut  of  WÓRk  and  la- 
BoüR  to  be  doney  or  caAe  and  attentiom  to 
be  heji&wedy  by  the  bailee^  on  tbé  goods  bailedy 
and  that  fbr  a  pecuniafy  reCompenfé\  or,  3.  of 
CARÉ  and  PAjÑS  in  carrpng  the  tbings  delivered 

from  one  place  to  anptberfor  a  Jlipulated  of  ini^ 
plied  rewafd» 

7.  Innomiñaté  bailments  are  thofe, 
where  the  compenfation  for  the  ufe  oí  ^  thing, 
or  for  labour  and  attentiorty  is  not  pecuniary y  hMt 
eithef  í*  the  reciproéal  ufe  of  the  ^ift  of  fome 
¿?M^r  thing;  or,  2.  work  ^.ná  pains j '  reciprocally 
undertaken;  or^  3.  the  ufé  or  gift  of  another 
thing  in  conñderation  of  care  and  labour,  and 
convcrfeiy. 

8.  Ordinary  negleSí  is  the  omijjion  of  that 
carey  which  every  man  of  common  prudenccy  and 

VOL.  VI.         *  G  G 
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capable  of  governing  a  family,  takcs  of  his  own 
concerns. 

9.  Gross  negleíi  is  the  want  of  that  c^rc, 
wbicl^  every  man  of  commonfer^fe^  bow  inattentive 

foeverj  takes  of  bis  own  property. 

10.  Slight  neglcft  is  the  omijion  of  that 
diUgence^  which  very  circumfpeSl  and  tbmghtful 
f^rjbns  ufe  in  fecuring  tbeir  own  goods  and 
chattels. 

11.  A  NAKED  CONTRAC T  is  a  coatraíl 
made  without  confideration  or  recompenfe. 

II.  The  rí//f/,  which  may  be  confidered  a$ 
axioma  flowing  from  natural  reaíbn,  good  mo* 
rals,  and  found  policy,  are  thefe : 

i .  A  batlee,  who  derives  no  benejit  from  his 
undertakingj  is  refponíible  only  for  gross  ne- 
glea. 

2.  A  bailee^  who  alone  reccives  benefit  from 
the  baümenty  is  reíponíible  íox  slight  ne* 
gle<a* 

3.  When  th€  bailment  \%  beneficial  to  botb 
parties,  the  bailen  muft  anfwer  for  ordinarí 
negkét. 

4*  A  SPECiAL  AGREEMENT  of  any  bailee  to 
gnjfv^er  for  more  or  /g/},  is  in  general  valid. 

5.  All  bailees  are  anfwerable  for  ad:ual 
VKAVD9  even  thougb  tbe  conttary  bejíipulated* 

6.  ]^7q  bailee  íhall  b«  charged  for  a  lofs  by 
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inevitable  accident  oí;  irrefijtibk  forcé,  ex*- 

cept  hyjpecial  agreement. 

-  7.  R0&&ERY  hy  forcé  is  coníidered  as  trref- 
Jifiibley  but  a  lofs  by  prívate  stsalth  is  pre^ 
Jumptive  evidence  oí'ordinary  negleft. 

8.  Gross  negleft  is  a  violation  of  gaodfaítth 

9.  No  ACTiON  líes  ló  coiDpel  jpcrfoirmahce 
of  a  naked  contrae. 

10.  A  reparatíon  may  be  obtained  by  fuitfor 
cvery  damage  occafioned  by  an  injüry, 

11.  The  negligence  of  a  servañt,  aiSling^^ 
his  tnajter*s  exprefs  or  implied  order^  ¡s  thc  neg«¿ 
ligence  of  the  masíer. 

IIL  From  thefe  rules  the  foUoWing  própqfi^ 
tions  are  évidently  deducible  : 

1 .  A  0EPOSITARYÍS  refponfible  only  for  gross 
negleñ  ;  or,  in  other  words,  for^  a  violation  of 
goodfaith. 

2.  A  depositary,  whofe  charaéler  is 
known  to  his  depolitor,  íhall  not  anfwcr  for  mere 
negleSl^  if  he  take  ño  better  care  ofhis  own  goodá^ 
and  they  alfo  be  fpoiled  or  deftroyed. 

>3.    A  mandatary  to  carry  is   refponfible 
only  for    gross  negleél,  or  a  hreach  of  good 
faitb. 

4.  A  MANDATARY  to  perforfh  a  wark  ís 
bound  to  ufe  a  degree  ofdiligence  adequate  to  thé 
performance  ofit. 

5.  A  man  cannot  be  compelled  by  actioi^ 
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to  per/orm  bis  pfomife  of  engaging  ina  deposit 

Or  a  MÁNDATE. 

6.  A  rcparation  may  be  obtained  by  fuit  for 
DAM  AGE  occafioned  by  the  nonperformance  of  a 
promife  tp  become  a  depositary  or  a  man^ 

DATAUy. 

.  7.  A  BORROWER  FGR  USE  is  rcíponfiblc  for 
8LIGHT  negligence. 

8.  A  PAWNEE  is  anfwerable  for  ordinary 
negleól. 

.  9.  The  HiRER  of  a  THING  is  anfwerable  for 
ORDINARY  negleñ. 

10.  A  woRKMAN  for  RiRE  muft  anfwer 
for  ORDINARY  negle¿l  of  the  goods  hailed, 
and  apply  a  degree  of  ^kilj.  equal  to  bis  un^ 
dertaking. 

II.     A  LETTER    to  HIRE   of  hlS    CARE    and 

ATTENTiON  is  refponfible  for  ordinary  neg- 
ligence. 

12.  A  CARRIER  for  HIRE,  by  landorhj  wa- 
ter, is  anfwerable  for  ordinary  negleél. 

IV.  To  theíe  rules  and  fropofüions  there  are 
ibme  exceptions : 

1.  A  man,  v^ho  fpontaneoujly  zná  officioujly 
engages  to  keep^  or  to  carry^  the  goods  of  an- 
other,  though  without  rewardy  muft  anfwer  for 
SLiGHT  negleft, 

2.  If  a  man,  through  Jlrong  perfuqfion  and 
wlth  reluStaneCp  undertake  the  execution  of  a 
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MÁNDATE,  no  more  can  be  requircd  of  him 
than  afair  exertion  of  his  ability. 

3.  All  bailees  become  refponíible  for  loíTes 
by  CASUALTY  or  vioLENCE,  aftev  their  refufal 
to  return  the  things  bailcd  on  a  lawfül  de- 

MAND. 

4»  ^A  BORROWER  and  a  hirer  areanfwer- 
able  in  all  events,  if  they  keef^  the  things 
borró wed  or  hired  after  the  Jiipulated  timcy  or 
ufe  them  differently  from  their  agreement. 

5.  A  BEPosiTARY  and  a  pawnee  are  an- 
fwerable  in  all  events,  if  they  ufe  the  things 
depofited  or  pawned. 

6.  An  INNKEEPER  is  chargeable  for  the 
goods  of  his  gueft  within  his  jnn^  if  the  gueíl 
be  robbed  by  the  Jervants  or  inmates  of  the 
keeper, 

7.  A  coMMON  CARRiER,  by  latid  or  by 
ivater^  muft  indemnify  the  owner  of  the  goods 
carried,  if  he  be  robbed  of  them. 

V.  It  is  no  exception,  but  a  corollary^  frona 
the  rules,  that  •*  every  bailee  is  reíponfible  for  a 
**  lofs  by  ACCIDENT  or  FORCÉ,  howeveír  inevU 
table  or  irrejijlible,  íf  it  be  occaftoned  by  that 
degree  of  negligence^  for  which  the  nature  of 
**  his  contradi  makes  him  generally  anfwera-f 
^*  ble  ;"  and  I  may  here  conclude  my  diícuffion 
of  this  important  titie  in  juriíprudence  with  a 
general  and  obvious  remark  ;  th^t  "  a//  the  pre- 
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*^  ccding  rules  and  propoíition?  may  be  diycffi* 
^rfied  to  infinity  by  the  circumftífnces  of  every 
"  particular  cafe ;''  on  which  circumfts^nc^s  it  is 
on  the  CMtinent  the  province  of^Jiuige  appoint- 
e4  by  the  fovereign,  and  in  Engla^d,  to  our 
conílant  honour  and  happincfs,  of  2ijury  freely 
cbofen  by  thé  párties,  Jinalí^  to  deckle :  thus, 
when  a  paioted  cartooriy  paíled  oa  canvas^  had 
been  depqfited,  and  the  bailee  kept  it  fo  near  a 
dannp  wall,  that  it  peeled  and  was  mücb  in- 
jured,  the  queftipn  ^,'  whethcr  the  deportar/ 
**  had  beeiji  guilty  of  gross  negleéí;/'  was  pro- 
perly  left  to  the  jury,  and,  on  a  verdiét  for 
the  plaintifF,  with  pretty  large  damagcs,  the 
court  refufed  to  grant  a  new  trial* ;  but  it  was 
the  judge,  who  determined,  that  the  defendant 
was  by  la''^  reíponfible  for  grqfs  negligencc 
only  i  and,,  if  it  had  beqn  provcd,  that  the  bailee 
bad  kept  Ihs  ovjn  piftures  (f  tbefame^fort  in  the 
íame  place  and  masner,  and  that  they  tao  had 
been  fpoiled,  a  new  trial  would,  I  conceive,  have 
been  granted;  and  fo,  if  rjo  njprq  than  $i,ight 
neglcót  had  becrj  comipitted^  and  the  jury  had, 
iieverthelefs,  takcn  upon  then[>íelves  to  decide 
againíl  law,  that  a.  bailee  witbouí  reward  was 
refponfible  for  it. 

Should  the  metbod  ufed  in  this  líttle  tra¿t  be 
approvcd,  I  niay  poílibly  not  want  inclina(rioni 

*  2  Stra.  1099.    Mytion  and  Cpck. 
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if  I  do  not  want  leifuré,  to  difcufá  in  the  íamé 
form  every  bf anch  of  Englijh  law,  civil  and  m- 
minal^  prívate  and  publick ;  after  which  it  will 
be  eaíy  to  feparate  and  mould  irito  diftiná^ 
works,  the  three  principal  divifions,  or  the  ana'- 
ly  tic  al  y  the  bijlorícal^  and  úítfyntbetical^  parts. 

The  great  íyftem  of  jurifprudence,  like  that 
of  the  Univeríc,  confifts  of  many  fubordinate 
íyílems,  all  of  which  are  conneóted  by  nice 
links  and  beautiful  dependencies;  and  each  of 
them,  as  I  have  fully  perfuaded'  myfelf,  is  re- 
ducible  to  a  few  plain  elementSy  either  the  wife 
maxims  of  national  policy  and  general  conveni- 
ence,  or  Úíq  pofittve  rules, of  our  forcfathers, 
which  are  feldom  deficient  in  wifdom  orutility : 
if  Law  be  2Lfciencey  and  really  deferve  fo  íub- 
lime  a  ñame,  it  mufl:  be  founded  on  principie, 
and  claim  an  exalted  rank  in  the  empire  of 
reafon\  but,  if  it  be  merely  an  unconnefted  feries 
of  decrees  and  ordinances,  its  ufe  may  remain, 
though  its  dignity  be  leíTened,  and  He  will  bc- 
come  the  greateft  lawyer,  who  has  the  ftrongcft 
habitual,  or  artificial,  memory.  In  praftice,  law 
certainly  employs  two  of  the  mental  faculties; 
reafon^  in  the  primary  inveíligation  and  decí- 
íion  of  points  entirely  new;  and  memory^  ia 
tranfmitting  to  us  the  reafon  of  fage  and  learned 
men,  to  which  oiir  own  ought  invariably  to 
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yicld,  if  not  from  a  becoming  modcfty,  at  leaft 
from  a  juíl:  attention  to  that  objeét,  for  wbich 
all  laws  are  framed^  and  all  focieties  inílituted» 

TU£  GOQD   OF    MANKIND. 


ADVERTISEMENT. 


AFTER  i  had  finiflied  the  precedíng  tra<ft,  to 
tfae  fatisfaétion  of  feveral  fnends,  but  not  to  my 
own,  I  was  informed,  that  the  learned  Chrij-^ 
TiAN  Thomasiüs  had  publiíhed  a  diflcrtation 
ón  the  fame  fubje£t  with  the  folio wing  title : 
He  U/u  Pmdtíco  Dodtrina  difficillima  Juris  Ro^ 
maní  de  Culparum  Trajiatione  in  ConttaSlibus ; 
Halje,  mdccv,  The  fame  of  the  author,  and 
the  high  applaufc,  which  the  veiy  fenfible 
Bynkerfhoek  beftows  on  him,  imprefled  me  with 
a  moft  favourable  idei  of  his  work,  and  with  a 
ftrong  defife  to  procure  it ;  but,  to  my  extreme 
difappointiñent,  I  cannot  find  it  In  any  library^ 
publick  or  private,  in  the  Metrópolis  or  in  either 
of  our  Univerfities :  I  have  fent  for  it,  however, 
to  Germanyy  and,  when  I  receive  it,  íhall  take 
a  fincere  pleafure,  either  in  corre£ting  fuch  er- 
vors,  as  it  may  enaUe  me  to  dete£i:  in  my  eílay, 
or  in  confirming  the  fyftem,  which  I  hav^ 
adppted,  by  ib  refpedable  an  authority. 
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FÜTÜRE  DEFENCE. 


Res  videas  quo  modo  fe  habeant :  ox1>em  terrarum,  imperlis 
diftributiS)  atdere  bello ;  urbem  fine  legibus,  fine  judicU^j 
fine  jure»  fine  fide^  reli¿iam  direptioni  etincendiia* 

Cíe.  Epift. ad Fam.  4.  i. . 
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IT  has  long*  been  my  opinión,  that,  in  tim^s  of 
ixational  adverfity,  thofe  citizens  aré  entitled  to 
the  higheft  praife,  who,  by  perfonal  exertions 
and  aélive  valour,  promote  at  their  privatc 
hazard  the  general  welfare;  that  the  fecond  rank 
in  the  fcale  of  honour  is  due  to  thofe,  who,  in 
the  great  council  of  the  nation,  or  in  other  aC- 
femblies,  legally  convened,  propofe  and  enforce 
with  manly  eloquence  what  they  conceive  to  be 
falutary  or  expedient  on  the  occafion ;  and  that 
the  third  place  temains  for  thofe  perfons,  who, 
when  they  have  neither  a  neceflíty  to  aét,  ñor 
a  fair  opportunity  to  fpeak,  impart  iii  writing 
to  their  countrymen  fuch  opinions  as  their  rea* 
fon  approves,  and  fuch  knowlege  as  their  painful 
refearches  have  enabled  them  to  acquire. 
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With  thefe  reftri£tions,  the  fword,  the  tongue, 
and  the  pen,  which  have  too  oftea  been  em^ 
ployed  by  the  worft  paffions  to  the  worft  pur- 
pofes,  may  become  the  inftruments  of  exalted 
virtue ;  inftruments,  which  it-  is  not  the  right 
only,  but  the  duty,  of  every  man  to  ufe,  who 
can  ufe  them;  paying  always  a  facred  regard 
to  the  laws  of  that  country,  which  he  under^ 
takes  to  defend,  to  advife,  or  to  enlighten. 

A  fenfe  of  this  duty  and  a  confcioufnefs  of  this 
right  have  impelled  me,  with  no  vicws,  as  it  will 
be  readily  believed,  of  ámbition  or  intereft,  much 
lefs  firom  any  fadious  motive^  to  take  up  that 
inftrument,  which  I  have  ftated  as  the  leaft  ho- 
nourable  of  the  thrce,  and  to  prefent  the  pub- 
lick  with  a  few  coníiderations  on  a  fubjeél  no 
lefs  intcrefting  at  the  prefent  hour  than  impor^ 
tant  to  all  future  ages« 

Having  unhappily  been  a  vigilant  andlndig* 
nant  fpe£tator  of  the  late  abominable  enormities } 
having  icen  the  fenate  befíeged,  and  the  fenators 
infulted ;  the  laws  of  our  country  defied,  ánd  the 
iaw  of  nations  violated;  having  beheld  the 
houfes  of  our  trueft  patriots  and  moft  refpeéíable 
magifttates  eitherxleftroyed,  aífailed,  or  menaced) 
having  pa£ed  a  whole  night  encircled  by  tíie 
blazing  habitationa  of  unoffending  individuáis^ 
and  by  the  ñames  of  tho£e  edifices  which  pub^ 
lick  juíüce  had  allotted  to  various  clafles  of  oí» 
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fenders ;  havihg  lamented  over "  a  great  metro- 
polis  expofed  for  many  day  s  to  the  fury  of  a  licen* 
tious  rabble ;  having  believed  the  nobleft  com-? 
mercial  City  in  the  world  to  be  in  danger  of  a 
fecond  conflagration ;  having  in  vain  fqught  ac- 
cefs  to  the  courts  at  Weftminfter  in  full  term, 
and  to  the  houfes  of  parliament  in  full  feffion; 
h^iving,  in  a  word,  been  witnefs  to  horrors,  all 
the  concurrcnt  caufes  of  which  are  not  eafy  to 
be  known,  and  all  the  coníequences  of  which  are 
lefs  esify  to  be  predided ;  I  could  not  but  fee  at 
length,  with  a  mixed  fenfation,  between  anguiíh 
and  joy,  the  vigorous  and  triumphant  exertions 
cf  the  executive  power  j  and  I  admittcd  the  nc- 
ceffity  of  thofe  exertions,  whilft  I  dcplored  it. 

Every  well-difpofed  man,  and  lover  of  tran-v 
quílUty,  muft  have  rejoiced,  that,  on  the  ninth 
of  June,  the  peaceable  and  terrified  inhabitants  of 
this  noble  Capital  might  enjoy  repofe ;  that  the 
valuable  effe£ts,  which  many  had  removed,  and 
fome  had  even  buried,  might  be  replaced ;  that 
the  artifan  might  refume  his  implements,  and  the 
ftudent^  his  books ;  that  juftice  had  reafcended 
her  feat ;  and  that  order  was  fugceediñg  to  con- 
fuGon,  harmony  to  difcordj  but  every  honeft 
man  aud  lover  of  his  GOUiy:ry  muft  have  gricved, 
that  a  whole  week  was  tben  before  us,  in  which 
the  neceíTary  adjournment  of  the  Commons^ 
who  would  otherwife  have  been  deliberating  .on 


u 
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the  ftate  of  the  metrópolis  and  the  kingdonii 
had  left  U8  undcr  a  power,  1?vhich,  whateveff  it 
might  be  in  form  and  in  effedk,  was  in  truth  and 
fubftance,  dictatorial  • 

In  this  awful  interval  a  queftion  occurrcd  ta 
me,  which  muft  naturally  have  prefented  itfelf 
to  many  others  :  **  Whether  the  ftHl-fubfifting 

laws  and  genuine  conllitution  of  £nglani> 

had  not  armed  the  civil  Jiote  with  a  powet 
"  fufficient,  íf  it  had  been  previoufly  underftood 
'*  and  prepared,  to  have  fuppreíTed  ever  ío  for- 
*^  midable  á  riot  without  the  intervention  of  the 
**  militar}. ^^ 

If  no  luch  power  legally  exifted  in  the  ftatc, 
our  fyftem,  I  thought,  muft  be  defedive  in  a 
moft  eflential  point;  fince  no  people  can  be 
reallyand  fubftantially  free,  whofe  freedom  Í9 
fo  precarious,  in  the  true  fenfe  of  the  word,  as 
to  depend  on  the  proteélion  of  the  foldiery;  and 
even  our  proteélors,  who  for  feveral  days  pofiibly 
could  not,  but  cert^dnly  did  not,  a¿t  at  all,  might 
have  been  ncceíTarily  called  away,  in  the  moft 
dangerous  moment,  to  defend  our  coafts  and 
marhime  towns:  if,  on  the  other  hand,  fuch  a 
power  of  felf-protedion  did  exift,  our  iaw%  I 
concluded,  muft  have  been  diígracefuily  ne- 
gleded,  and  ought  to  be  reftored  to  fuli  vigour 
and  energy. 

A  very  íhort  inquiry  enabled  me  to  aníWer 
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the  queftioH)  at  leail  to  my  ówn  fatiafa£don^  irí 
tbe  affirmativeí  and  it  is  the  refult  of  this  in-. 
quiry,  Which  I  now  requeft  the  public  tó  accept 
w^th  the  indulgence  due  to  an  occafíonal  produc- 
tion,  aad  vniih  the  atteiltion  due  tp  a,  fubje¿^  of 
general  importance. 

This  then  is,the  propc^fition,  whichl  under- 
take  to  demonílrat€ :  /'  That  the  common,  and 
ftatute,  Jawe  of  the  realm,  in  fprcp:  at  this  day, 
give  the  civil  ftate  in  every  couiíty  a  poWer, 
**  which,  if  it  were  rperfeítly  underftood  and 
**  continuall j  prepared^' woüjd  efFeéiüally  quell 
ány  riot  or  ^nfunréction,  without  afliAéiRü^tront 
the  military^  and  eyeü,  withoüt  the  modern 


C4 
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^^ 


-*  liQt-aa; 

'Io.;t]tó3  pííq^fitioh  I  Ihall  ftriéÜyi  and^  as  far 
a^  J,^  ahl^^ilQgicaU y  confine  myfelf;  aToiding 
aU  p^rade  of  legal  or'ántiquañan  leatning,  and 
omltting  all  fuch  4ifqiiifitions  as  might  anfwer 
the  purpofe  of  oftentation,  which  I  difdain,  but: 
not  of  utility,  which  alone  I  feek :  íhould  the 
curious  and  intelligent,  reader  be  deíirous  of  in- 
yeftigating  the  powers  of  magiílrates  and  of  courts 
in  recording  riots  añd  puoiíhing  noters,  and  of 
tracing  the  hiftory  of  our  ancient  and  modem 
laws  for  the  prefervation  of  publick  tranquilíity, 
from  that  of  king  Ina  to  that  of  George  the 
Firft,  he  will  receive  ampie  Information  from 
the  various  books  of  authority,  which  I  üiall 

VOL.  VI.  H  H 
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háv9  wcañon  to  cite  ia  the  courfe  of  my  argu* 
RienL 

:  It  Í8  in  every  one'a  mouth,  tbat,  ón  all  violent 
breaches  of  th^  peace,  the  íheriff  of  the  county 
is  not  only  authorized  but  eommanded  to  raife 
the  Pojfe  Comitatús^  and  forcibly  tó  fupprefs  the 
t^uhult;  but,  if  moil^'thofe,  who  ufe  this  ex- 
prefllon,  wili  examine  their  own  minds,  they  will 
prefently  perceive,  that  they  utter  wopds,  whích 
ccmvey  to  them  no  diftinífc  idea,  and '  that  the 
pamerqf  the  county¡Yi\iétf^2XíYoi\itrp(mers  in 
HatUTe  and  jurifprudeniSe,  48  very  ilt  afcertained, 
alid  'tlK?y  imperfeítly  eomprehéndéá.  Logicians 
give  US  an  admirábkr  rule,'  *'  tbat  w^e  Jbouldfeek 
*'  after  a  clecw,  precife  and  complete  concepthn  of 
^  tbingSn^  as  tb^y  reaUy'exift  intb$if^ún^ríéLÍure 
^  and  in  all  tbeir  parts^  }s,ná^J^pul4  n^  l^viky^ 
**  imagine  tbat  tbére  are  ideas ^  becauje  ¿here  'are 
**  words^:^\  kt  us  apply  t^  rule  to  4he  c^  be- 
fbre  US,  and  >  endeavQUf  to  form  a  luminous, 
fixed,  cpmprehenfive  notion  of  the  pewer  in 
queftion;  without  fuppofíng  that  we  compre- 
hend  it,  merely  becaufe  we  know,  that,  beíides 
its  Latín  ñame,  it  is  callad  in  Norman  French, 
Toiar  del  Countee,  alid*  íbmetime»,  Aide  del 
pais-f.  •  ^    - 

We  cannot  begin  our  inveftigation  under  a 

Watts>  part  L  cfaap.  vi.  f  .  Crompt.  I24« 


SUEPRESSING  RlOrra.  467 

more  certairi  or  more  refpeétablc  guídé,  than 
Chief  Juftice  Fi  ne  ux , .  whofe.  woids»  I  flíáll  trati- 
fcribe  from  that  moft  Vjeneraj)le  repofitory  of 
genuine    Englijh-  Mrifdom,   the    Y^ár*  books*: 
*'  At  the  beginhiBrgf '  íays.  thaU:  "learned^  Judge, 
*' all  the  adtDinlftraticiii  of  juftice  wá,s   irt'  oné 
'*  hand»  namely,  in  thé  Crown ;  rhcn,  aíter  thé' 
*^  iiuiüyúplícation  of  the- péoplb^  tha;t  admiriiftfa- 
**  tion .  was  ,diftribuíed  into  "counties^  and  the 
^'  pozver  was  committed  to   a  -depftity  iri  eacli 
**  couaty^  nam^ly,  the  Vifcotmt,  ór  ShetifF;  who 
*^  wa8'the!King's  dejxutytO'preferve^fhe  peace; 
'**  and  thus  it  ís,  that  i  all 'people  tn^ft,  in  obe* 
•^  dience  to  him,  he^ready   in  djefisnfce  of  the 
**  realm^  whíen*  cnehaiesf^ome:  thtis'tK)©  was  he 
^'  aflSgi^e^  to  be  «a? .  cohfenvíitbr  of  the  ^ ^éa<íe^  tCP 
^'  puniíh  malefa^^, J<^  defáíid  thb  teümvfhtík 
**  enemies  invadáitptoireaíieíidatóat  ^nthíe''¿ing> 
**  iiji^war-time,  añd  tó  cabfe  allb^^opie^in 'hiií 
**  county  ío  go  with  .  tixa  'Kiwgrfta  ^défend  the^ 
^  lan^  ag»ánft  enemies."  t ;  j 

Who  the  people, are,  that  the  lawsbf'EnglánJ 
required,  añd  ftill  require,  t&  'be  rM^^y  dnd  obe-' 
dient  to  the.  íherifF  on  all  occafión$  of  pubtick 
difturbance,  we  leam  from  the  judicious  anti-' 
quary,  Lamfard,  w4iD\  citee  4nd  adopts  the 
opinión  of  Mr.  Marrow  delivered  in  a  work, 

*  X2-  Hen.  VIL  i7, 
H  H,2 
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whích  I  fuppofe  to  have  been  a  reading  on  the 
ftatute  1 3  Hen.  IV,  His  opinión  was,  "  that  the 
•' juftices  of  the  peace,  íherifF  or  under  íherifF, 
''  ought  to  havfi  the  aid  and  afliftancc  of  all 
**  knights,  gentlemén,  yeomen,  labourcrs,  fer- 
"  vant3,  apprentices,  andnükewife  of  wards,  and 
**  of  other  young  men  above  the  age  of  fifteen 
"  years;  becaufe  alLof  that  age  are  bound  to 
*:*  have  barnefs^  or  armour,  by  the  ftatute  of 
'*  Winchefter*/.  ; 

What  eíFeél  the  fubfequent  repeal  of  the  fta- 
tutes  of  armour  might  have  on  the  reafon 
ailigned  by  Mr.  Marrow  for  his  opinión,  it  is 
neediefs  to  mq:uire;  for  itfeems  obvious,  that  the 
^^tutes,  of  James  I.., removed  the  nepejfity  only, 
ds%á  not  the  praprUty^  oí  having  arms^  or,  to  ufe 
t¿b^  'viery  'wordei  jofidrhfcóld  "z&^^^Smure  pur  la  pees 
^arciírj^zxiá  thfcdodriné  inv.  Lambárd  is  gene- 
ijálly  .u,íidérftood:to  he  lawf  •  The  paílage  abovc- 
qited  appeárs^  h^we^er^  to  have  mifled  the  great 
commentator  on  the  laws  bf  England,  who  feems 
to  have  colleíied  fi:om  it,  that  none  were  bound 
to  obey  the  fummons  of  the  iheriíF,  but  perfons 
under  the  degree  qfnobilityXi  whereas  the  patent 
of  afliftance,  cited  by  Dalton\\j  commands  ba- 
rons,  earls^  and  dukes,  to  be  auxiUantes  et  re* 

*  Lamb.  Eiren.  316.  f  Dalt.  c.  ^¡. 

%  i  Comm.  344.  4  Conun.  122/        li  C.  i» 
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fpondentes  to  the  íherifF  in  all  things  belonging 
to  his  office. 

The  power  of  the  county,  therefore,  includes 
the  whole  civil  ftate,  from  the  dulce  to  the  pea- 

fant;  while  the  military  fíate,  as  Jiicbj  forms  no 

• 

part  of  that  power,  being  under  a  difFerent  com- 
mand,  and  fubjeft  to  a  diíFerent  law ;  but,  as 
every  foldier  in  England  is  at  the  fame  time  a 
citizen,  he  is   authorized  and   perhaps  bound, 
when  under  no  particular  orders  or  at  no  parti- 
cular ftation,  to  exert  himfelf,  like  any  other  good 
fubjecí:,   in  the  fuppreffion  of  tumults,  the  pre- 
vention  of  felony,  atid  the  apprehenfion  of  the 
rioters  or  felons.     This  I  mean :  when  the  fol^ 
diery,not  being  upon  military  duty,  happen  to  be 
prefent  at  a  riot,  ar^d  in  their  civil  capacity  forci- 
bly  fupprefs   it,  their  a£t  is  not  only  legal  but 
laudable ;  and  the  cplour  of  their  clothes,  or  the 
nature  of  their  arms,  make  no  kind  of  ^iFerencej 
but,  when  they  are  in  trutb  called  out  by  the 
ejtecutive  magiftrate,   and  are  in  ja£t  no  more 
than  inftruments  in  the  hands  of  their  com- 
manders,  their  a<íts  can  only  be  juftified  by  that 
Necessity  whichalways  dejends  wbat  itcompeh^ 
which  for  the  time  fuperfedes  all  pofitive  law, 
but  of  the  real  exiftence  of  which  their  country 
muft   afterwards  judge,    unlefs   the   legiflaturí 
íhould,  in  iheir  wifdom,  be  pleafed  to  declare  it; 
For  this  diftindion  I  can  produce  no  written  au-» 
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thoríty;  bat  it  feems  confónant  to  reafon  as  wéll 
as  truth. 

This  power  of  thc  county ,  of  which  we  may 
-now  bégin  to  Ibrm  a  diftinél  idea,  is  mentioned, 
as  well  known  and  well  underílood,  ia  a  va^ 
riety  of  ftatutes,  which  werc  confiráatory  ofthe 
eomraon  law ;  and  fome  parts  of  which  I  íhall 
cite  in  the  original  languages,  how  barbarous  or 
ineiegant  foever/  they  may  appear  to  a  claflical 
cye. 

Thcftat.  Wcftm.  i.  c.  17.  ordains  ''qc  levil^ 
**  counte  ou  le  bailiflf,  prife  ove  luy  pqyer  de  fon 
**  cauntee^  ou  de  fa  baille,  voit  eflayer  de  faire  le 
^*  plevin  des  averes  a  celuy  qe  prit  les  averes." 
And  that  of  Weftm.  3.  c.  39.  is  more  pererap- 
tory  in  cafes  of  refiftance  to  the  execution  of 
pivil  procefs:  **  Multoties  etiam  dant  refponfum, 
*'  quod  non  potuerunt  profequi  prscceptum  regís 
^*  propter  refiftentiam  poteftatis  alicujus  magna- 
tis,  de  quo  caveant  vicecomites  de  cutero,  quia 
hujufmodi  refponfío  multum  redundat  in  de- 
'*  decus  domini  regis;  et,  quam  cito  ballivi  fui 
^*  teftificantur,  qupd  invenerunt  hujufmodi  re- 
•*  fiftentiam,  ñatim  ómnibus  omiflis^  aíTumpto 
'^  fepum  pojfe  comitatús  fui,  eant  in  propriá  per- 
•*  foná  ad  facieadam  executioo€?ij"  By  the  17 
Rich.  II.  c.  8.  it  Í3  enaíled,  that,  incafe  of  any 
tumult  or  difqrder^  **  a  plui$  toft  qe  vifcontz 
**  €t  autres   miniftres  le  roi   poent  ent    avpif 
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í*.  ctomflance,  ove  la  forcé  del  cduntee  et  pais,  ou 
^' tiel  cas  aviegne,  ilz  mettent  deftourbance  en-. 
^*  contre  tkl  malice-  ove  tout  lour  poair^  et 
*'  preigncnt  tielx  meflefours,  et  les  mettent  en 
"  prifone  tanqe  due  execution  de  leie  foit  fait 
*^  de  eüx,  et  qe  touz  feignurs  et  autres  liges  du 
'*  roialme  foient  entendantz  et  aidantz,  ^^ /awí 
*'  lour  forcé  et  poütr^  as  vifcontz  et  miniftres  avant 
**  ditz.'* 

Again:  by  the  13  Hen.  IV.  c.  7.  *'  Ordeig- 
*'  nez  eft  ét  eftabliz,  qe^  fi  aucun  riot  aflemblee 
'*  Gu  rout  des  gentz  encontré  la  loie  fe  face  en 
'*  aucune  pártie  del  roialme,  les  juftices  de  paix, 
*'  trois  ou  ideux  de  eux  a  meyns,  et  le  vifcont 
''  ou  fouth  vifcont  del  countee,  ou  tiel  riot  aíTem- 
'*  blee  ou  rout  fe  ferra  enapres,  veignent  me  le 
*.'  foair  del  countet,  ü  befoigne  ferra,  pur  eux 
*'  arefter,  et  eux  areftent/'  In  the  conftru£tion 
cf  this  laft  ftatute  it  has  been  holden*,  that,  al- 
though  it  fpeak  of  tbree  or  two  juftices  at  leaft, 
yet  one  juftice  may  raifc  the  power  and  fupprefs 
a  riot;  fov  itis  a benejicial  law ,  faid  FiNEux^awrf 
was  enaSíedfor  tbe  prevention  of  mifcbief  wbicb 
migbt  enfue,  if  a  juflice  were  to  waitfor  otbers. 
It  has  alfo  been  adjudged,  that,  under  the  word 
mimJlerSj  in  the  ftat.  17  Rich.  11.  c.  8.  juftices 
of  peace  are  comprifed  f- ;  and  fo  are  confiables^ 


t  i 


*  14  Hen.  VIL  10.  Crompt.  46.  b.        fCrompt.  46.  a. 
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by  thc  opinión  of  Fitzberhert  cited  by  Crampton^ 
and  confirraed  by  the  Year  book  i  Hen.  VIL 
lo;  wHere  it  islaid  down,  that  **  conftabularii 
"  villaefuper  afFraiam  poflunt  levare  populum.** 
Wé  may  therefore  conclude,  that,  in  all  cafes 
of  tumult  and  infurre£kion,  the  íheiiflF,  or  other 
minijier,  may  and  ought  to  make  proclamation^ 
commanding^  ali  fuch  perfons,  as  conílitute  the 
power  of  the  county,  to  aífemble  and  aflíft  him*; 
or  he  may  fend  a  particular  waming  or  JummanSy 
for  the  fame  purpofe,  to  every  individual  of  thc 
poffe j  who  muft  attend  fuch  fummons  undcr 
pain  of  a  heavy  ñne  and  imprifonment ;  for,  by 
the  ftat,  2  Hen.  V*  c.  8.  it  is  provided,  *'  qe 
^*  les  lieges  du  roi  eñeantz  fufficeantz  pur  tm- 
^'  vailler  en  le  countee,  oútielx  routes  aflemblez 
^^  ou  notes  font,  foient  alliftantz  as  juftices,  com- 
*^  miffioncrs,  vifcont,  et  foutz-vifcont,  de  mefme 
"  le  countee,  qant  ilz  ferront  req/bnablement 
*'  garniz^  pur  chivacher,  ove  les  ditz  juftices, 
^*  commiflioners,  et  vifcont  ou  foutz-vifcont  en 
**  aide  de  refiftence  de  tielx  riotes  route«  et  af- 
**  femblez  fur  peine  demprifonement  et  fáire  fyn 
•*  et  ranceon  al  roi :"  And  the  ofFence  of  ne- 
gleéling  to  join  the  power  of  the  county,  after 
fuch  reafonable  warning,  is  ranked  by  Sir  fFilliam 

*  Dalt.  c.  ^s* 
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Wackflone  under  the  clafs  ofcontempts  agaiftftílje 
king's  prerogative^. 

Having  fixed  our  ideas  cohcerning  the  naturé 
of  this  legal  power,  the  mode  of  raiiing  it,  and 
the  puniíhment  of  a  criminal  negleft  to  join  it, 
let  US  confider,  firft,  by  the  help  of  reafon  only;, 
what  coroUaries  neceflarily  foUow  the  doCtrine^ 
which  we  have  expounded ;  and,  next,  inquiré 
whether  authority  and  reafon,  which  lord  Coke 
juftiy  calis  the  txvofaitbful  witnejfes  in  matterof 
lawf^  coincide  on  the  queftion  before  us ;  ás 
they  indubitably  will,  unlefs  either  our  previous 
ratiocination  be  illogical,  or  the  minds  of  ancient 
and  modern  lawyers  have  taken  a  bent  from  the 
prejudices  of  their  refpedive  ages. 

From  the  obligation  of  the  íherifF,  or  other 
minifter,  to  aflemble  the  power  of  his  county  for 
the  fuppreffion  of  any  rebellion,  infurreótion, 
riot,  or  affray,  and  for  the  repelling  of  invading 
enemies;  from  the  duty  incumbent  on  cvery 
man  of  fufficient  years  and  ftrength  to  alTociate 
himfelf  with  the  power  fo  aíTembled,  and  from 
the  principies  of  natural  juftice,  which  will  nei-^ 
ther  require  trien  to  do  impojjihle  tbings,  ñor  re/ufe 
íbem  the  means  of  perjorming  wbat  tbey  are  com^ 
manded  to  perform ;  from  thefe  obligations  and 
thefe  principies  it  inftantaneoufly  folio ws :  Firft  j 

*  4  Com.  122.  t  <  Inft.Pret 
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Thát  thc  flxeriíF  or  other  pcace-óíEcer  is  bound 
to  rúítfucb  a  power  as  will  eflfeftually  quell  thc 
tumult  dlher  rcally  exifting  or  juftly  feared. 

Sccondly;  That  thc  power  fo  raifed  inay  and 
itiuft  be  armed  with  fuch  weapons^  and  ad  in 
fuch  order^  as  íhall  cnaWc  thcm  totally  to  fup- 
preís  the  riot  or  infurredtion,  or  to  repel  the  in- 
vaders. 

Thirdly;  That,  in  the  ufe  of  fuch  weapons, 
the  power  may  juftify  the  cbarging^  woundingy  or 
even  kiUingy  the  rioters  or  iafurgents,  who  per* 
íift  in  their  outrages,  and  rdfufe  to  fiurrender 
themfelves. 

Fourthly ;  That  the  power  of  every  coutity 
ought  at  all  times,  but  efpecially  in  times  of 
danger,  to  be  prepared  for  attending  the  ma- 
giftrate,  and  to  know  the  ufe  of  fuch  weapons, 
as  are  beíl  adapted  to  the  fuppreílion  of  tumults. . 

Fifthiy;  That,  fince  the  mujliet  and  bayonet 
are  found  by  experience  to  be  the  moft  efiedual 
arms,  all  perfons,  who  conílitute  the  power  of  a 
county»  are  bound  to  be  competently  íkilled  in 
the  ufe  of  them. 

Sixthly ;  That,  fince  tlie  only  fafe  and  certaia 
mode  of  ufing  them  with  effed  is  by  adling  in 
a  bodyy  it  is  the  duty  of  the  whole  civil  ftate  to 
know  the  platoon-exercife,  and  to  learn  it  ia 
companies. 
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As  no  áutbority^  according  to  Ch  Alt  ron,  can 
Jland  without  reaforij  fo  we  find,  by  conftant  ex- 
perience,  that  no  reafon  can  furmount  the  paf- 
íions  and  prejudices  of  men  without  the  aid  of 
authority;  and  I  am  happy-  in  believing,  that 
both  of  them  perfefkly  coincide  in  fupport  of  the 
foregoing  propofitions :  firft,  therefore,  I  íhall 
prove  them  by  citing  cafes,  which  have  been  fo- 
lemnly  adjudged,  together  with  the  opinions  of 
learned  lawyers,  whofe  wgrks  are  much  refpeéted 
in  our  courts  of  juftice;  and,  next,  I  íhall  in- 
quire,  whether  thofe  cafes  and  opinions  have 
been  over-ruled  or  íhaken  by  any  fubfequent  de- 
ciíións,  or  adts  of  the  legiflature. 

The  earlieft  refolution  upon  the  fubjeíl,  that 
has  occurred  to  me,  was  in  a  cafe,  which  the 
very  learned  and  judicious  Brook  thought  worlhy 
qfnote^  in  his  time,  and  which,  in  the  prefent 
time,  déferves  peculiar  attention.  It  is  reported 
in  French  in  the  firft  page  of  the  Year  book  3 
Hen.  VIL  and  it  is  manifeftly  the  fame  with 
that  afterwards  abridged  in  an  imperfe6l  Latín 
note  printed,  out  of  its  place,  in  the  tenth  page 
of  the  üime  book ;  though  Brook  feems  to  have 
confidered  them  as  diíFerent,  or  rather  not  to 
have  obferved  their  identity;  for,  in  the  title  of 
Jiis   Abridgement  juft  alluded  to,  he  gives  them 

*  Bro.  Abr.  tó.  Office  et  Officer.  23.. 
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in  repárate  anides,  without  melting  both  parts 
of  the  Ycar  book  together,  as  I  propofe  to  doj 
by  which  means  I  íhall  extra<3:  the  whole  cafe 
and  form  one  confiftent  ftate  of  it. 

John  DEiNshad  been  outlawed  in  the  county 
of  Siffolk  for   felony ;  and,   having  brought  a 
writ  of  error  to  reverfe  the  outlawry,  had  ob- 
tained  a  Non  Molejlando^  which  he  delivered  to 
the   efcheator,  Jobn  Lentborp ;  who,  neverthe- 
leíS)  feifed  and  took  away  his  eife¿ts.    Upon  this, 
Deins  replevied;  and  Edmünd  Bedingfieli>, 
the  íheriíF,  iíTued  his  precept  to  Thomas  Gire, 
his  bailiff,  jurus  et  conus,  together  with  Roger 
Hopton^  Edmund  Heningbam^  and   three  other 
perfons,  direñing  them  to  take  the  goods  of  the 
plaintifF  6üt  of  the  efcheator*&  pofleffipn;  accord- 
¡ngly,  the  bailiíF  and  his  party  took  fbrcibly  firom 
Lentborp  an  hundred  íheep,  which  they  delivered 
to  Deins;  and,  in  order  to  make  delivery  ofthe 
goods  and  cattle  which  remained,  they  aíTembled 
all  the  inhabitants  of  five  adjacent  víUs;  who,  in 
number  tbree  hundred j  arrayed  in  a  warlike  man- 
ner^  and  armed  witb  hrigandine^jackets  (^  mail, 
and  GüNS,  united  and  affbciated  themfelveSy  and 
marcbed*  to  the  place  whefe  the  cattle  were  de- 
tained ;  but  did  not  procced  to  any  other  aél  of 
líiolence. . 

*  Aíodo  guerrtn9  arraiatife  umverunt  et  ajfociavertfnt^  et  itef" 
fuum  arrtpuerunt^  3  Heu.  VIL  1.  10, 
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For  this  imagined  breach  of  the  peace,  and 
fflilitary  array,  an  indidment  was  prefcrred  in' 
the  King's  Bench  againft  the  plaintifFin  replevin, 
the  íherifF  and  his  bailifF,  and  the  perfons  who 
hadaffifted  them;  but  the  courtunanimoufly  ad- 
judged,  that  the  indÍ43:ment  was  void^  founding 
their  judgement,  as  it  feem^,  *on  the  reafons 
advanced  by  ferjeant' üTi^é/^i  whofe  afgiílñent  it 
may  be  proper  to  íiate  at  large,  - 

As  to  the  plaintiíF  in  replevin,  íaid  he,  nó 
wrong  was  éommitted  by  him ;  for  the  efchea- 
**  tor,  whcn  he  took  thC'  goods,  afte^*  ñit-JSÍon 
*^  Maléjlanda  had  been  dclivered  to  hitri,  aüed 
*'  unlike  an  officer  ;:^fincfc  it  was  his  duty,  in  fháf 
^^  inftant,  to'furceafe  his  prócefs:  DeinSy  thcre- 
**  forei,  was  perfedEly  juftified  iíi  cümplainiftg  to' 
*'  the  íherif]^  and  muft^  confequently  bé  dif-* 
charged  from  this  indi(3:ment.        í^j    • 

Nordid  the  íherifFtranfgrefs  his  duty  in  exé-^ 
cuting  the  replevin;  for,  when  the  p'artybame 
to  him,  he  could  not  know,  whef  her  he  was  aíi* 
**  outlaw  or  not;  or  whether  or  no  the  efcheátor 
**  had  feifed  the  cattlc  in  the  King's  right;  which 
**  ought  to  have  been  íhoWn  by  the  King's  offi- 
"  cer.  The  bailiff  too  muft  be  difcharged;  for 
"  the  fervant  is  in  the  íame  condition  with  the- 
*'  mafter;  and,  as  the  íheriíF  cannot  do  every 
"  thing  himfelf,  his  deputy  muft  have  the  fame 
**  power  with  him. 


ce 
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*'  In  regard  to  his  aüémbllng  three  hundred 
*^  men,  tbat  was  no  lüegal  a¿?*;  for  cvery  man  is 
**  bound  to  affift  the  íherifF  and  his  bailiff;  to 

fopport  hím  in  executing  the  King's  writs; 

and  to  give  him  aid  in  all  cafes  of  need;  and 
«^  tbis  by  cqvmifn  law  and  cammon  reafon^  not- 
**  withftaoíding  the  ftatutes  of  Wcftminfter  the 
''  firft  9iid  fecond.  So,  if  any  man  refufe  to  af- 
*•  fift  the  íheriíFat  bis  requejl,  he  Ihall  be  fined, 
**  whethéí  k  be  to  execute  procefs,  or  to  appre- 

Th^.Court  agreed,  thatrthe  bailiff  hadas  good 

a  right  to  raifp  the.  po^ir  as  the  ihcriff  himfelf ; 

.  heQúvít  it  is  aüoxm  office  añdoae  anthority. 

.  It  was  urged,    %íi»ty  if  men  ¿(Tembie /vrxth 

*^  arot^  and  dotioibíftg^  it  íhalI  be  tiitended^' that 

1^  '^  they  aíTemblQd  with  a  bad  díefígnj"  but  it  was 

anfwered,  that  in  fome  "cafes' the  prefumption 

HHght  jb^  juft ;  in  -others,  not:  thns  the  ufe  of 

armour  on  particular  occaíions,  as  on  Midfum- 

iR^r  eve  in  Ldpdon,  and  at  other  times  for  fport, 

ig  npt  puniíhable ;  and,  here,  the  canfe  of  die 

aflembly  appears,  namdy  to  ejecute  a  replevin. 

Even  if  they  had  aéled,  yet  their  aflembly  was 

lawful  in  the  beginning ;  and  fuch  aflenoblies  are 

not  illegal  as  are  not  to  tbe  terror  qf  tbe  people  of 

*  do  neft  incontre  ¡a  Iry:   So  Brook  reports  his  words,  /iV. 
RiotS}  2. 
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our  Urd  the  kirig ;  which  words  ought  to  be  in 
every  indidment  for  ati  üíifawful  aflembly, 

Anóther  pomt^teaatbutheí  upofrby  the  king's 
fcrjcants^  "  that'  the  ^íherifF  cátnnot  táfcé  witk 
*^.  hito  fo  tn^y  armeditieoy  butonly  di^reáfhnable 
'*  party  }'*  to  which  it  wáS' i^nfWeréd,  that,  if  he 
were.fo.reftraineü,  hem%ljt 'Üein  gt«eat  jeopardy 
and  ppril  of  hils  life;vkitd  for  thifé^íebfon,  be  mdy 
take  as  marry  as  be  pleafésat  bis  rtfc;*'  dijere^ 
tion.       r  r  .      '^'        '  '^ 

LaftIy;it.was.argucdontheñkute  ofWeítm.  2. 
€•  39*,. that  the  íheríff  mlght  raife  the  power  of 
hb  cQunty  qfter  mniplmnt  ;^ézrfé>'and  mt  befare; 
hut  th¿erjudges  heid,  that  he  tni^ht*  «raife  k  before 
by  tbe.  cúmmon  law.     r-  .  '•   ^  ''  z^' 

Thiscaf(;'(which,  forfbnvemence  ín  ^tatiotí, 
I  (hall  cali  Bzdingfidd'^^  Cafe),  is  irréfiftibly 
ftrong  in  fiípport  of  ttíjjírjt  ár>d  fecokd  coroHa- 
ries;  for,  although  there  feems  to  íiave  béen  foiñé 
doubt  at  firft  in  the  mmds  óf  the  judges,  as  it  was 
iticrcíIyvtheeKecution^ímí  proccfs^  yct,  ir  the 
armed^mea  had  -toarcbed  in  array-forjhe  piirpofe 
of  apprebending  felons^  there  would  ha  ve  been  n^ 
debate  qx\  fh^eJegality'of  the  sid;  aíjcí;,  Áfter^an 
argumeoj; .  at  the  bar,.th¿  fprmer  doxibt  was  en- 
tirely  removed. 

*The  ftatutc  of  Aíarlbridge^  c.  21.  feems  here  to  be  meant; 
tlie  words  pojí  querímúniam  faííam  not  bcing  ufed  ¡n  ílat. 
Weftm.  2* 
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The  next  is  the  cafe^pf  a  riot  at  Drayton  Bajfet 
¡n  Sti^ordjbire^  detef  mined  in  the  Star-chamber 
in  the  twenty-fourth  of  Elizabeth,  and  cited  more 
than  once  by  Crompton*;  who  fays  that  the  court 
refolved,  i.  Th^,  if  t;h!C  two  juftices,  neareft  to 
the  place  where>the  riot  is  committed,  do  ndt  a6l 
astbcy  are  F^quiíeAby^ftat.  13  Hen.  IV.  c.  17. 
each  of  them  iháll  pay  an*  bufidred  pounds^  and 
die  other  j^ftices  of  the  famé  county,  where  the 
tumult  was,  íhall  be  fíned  for  not  fuppreíling  it, 
ij^  tbere  ivas  ány  default  in  tbem.  2.  That  the 
fiíeriíFand  juftices  of  peace  may  take  as  many 
men  in  armour  as  are  neceflary,  witHíGUNS, 
and  fo  forth,  ai>d  killjtbe  rioters^  if  they  will  not 
yield  themfelvesj  for  the  ftat.  13  Hen.  IV.c.  17. 
fays,  that  they  müst  (orejl  tbem;  and,  if  the  juf- 
tices,  or  any  of  their  company,  kill  any  of  the 

ripters,  who  will  not  furrender  themfelves,  it  is 

QO  offence  in  them. 

^*  ■    -     ' 

.  This  cafe  of  Drayton  Baffet,  which  is  alfo 
dted  and  approved  by  Sir  Mattbew  HaJe-f^ 
incpnteftably    dyemonftrates    my    tbird    corol- 

liry. 

In  the  34t|i  or  43d  of  Elizabeth  (for  the  date 
is  differently  reported  by  fome  tranfpofition  of 
the  figures)  the  do¿lrine  in  Bedingjitld' s  cafe 


*  Crompt.  46.  b.  1 24.  b.  t  i  H.  P.  C.  495. 
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was  fully  recognized  and  eftablííhcd  by  the  deci- 
fion  in  the  cafe  of  St  Jobn^y  or  Gardenerfi 
which,  being  fubfequent  to  the  ftat.  33  Hen. 
VIIL  c.  6.  prohibiting  the  ufe  of  band-guns^ 
clearly  íhows,  that  no  alteration  in  the  ancient 
Jaw  was  made  by  that  prohibition. 

The  cafe  was  this:  Gardéner  had  obtained  a 
judgement  againíl  SL  Jobn^  and  procured  a  writ 
of  execution  direded  to  the  íherifF  of  Bedfordy 
who  made  a  warrant  to  Gardéner  s  own  brother 
as  a  ipecial  bailiff;  but,  refíílance  being  juftly 
feared,  the  bailiíF  armed  himfelf  with  a  dagge, 
or  íhort  gun.     It  happened  that  St  Jobn  was  a 
juftice  of   peace  for  Bedford/bire^  and  feems 
to  have    had  that    little   karning,    which,   in 
law   rather    more    than  in  poetry,  is   a  dan-^ 
germs    tbing^  cfpeciálly   when    it    is    coupled 
with   knavery ;    for,    having  notice   how    the 
bailiff  was   armed,   he  contrived  to  haVe   him 
feifed  by  his  fervants,  and  brought  before  himfelf 
as  the  next  juftice;  when,  by  colour  of  his  office 
and  the  ftatute  of  Henry  VIIL  he  committed 
the   oflScer,  who  came  to  arreft  him,  until  he 
íhould  pay  ten  pounds,  one  moiety  to  the  queen, 
and  another  to  the  informañt.     The  bailiff  hav- 
ing  removed  himfelf  by  babeas  corpas^  and  the 
whole  matter  being  difclofed  to  the  court,  it  was 
refolved,   *^  that   the  íh^riff  or  any  of  his  mi- 

•  5.  Rcp.  71.  72.  fCro.  Eliz.  8ar,8aa. 
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^*  nifters,  in  cxecution  of  jufticc,  may  carry 
^*  ^^S8^^  ^^  band-guns^  or  other  weapops  inva- 
*'  five  or  defenfive,  the  fame  not  being  reftrained 
^  by  the  general  prohibition  of  the  ftatute ;  for^ 
*f  if  it  were,  no  jujlice  wmild  he  adminijlered.^' 

By  ftronger  reafon  fuch  weapons  may  be  car- 
ried  for  the  purpofe  of  fupprefling  riots,  appre- 
hending  felons,  or  repelling  invaders.  It  may 
hcre  be  obfcrved,  that  the  ftatute  of  Hen.  VIIL 
was  ena£ted  for  the  prevention  of  mifchief,  that 
might  be  occafioned  by  the  ufe  ,of  little  band- 
gUnSy  which  might  be  carried  fecretly  and  kill  on 
a  fudden;  but  guns  of  a  proper  length  were  not 
prohibited. 

The  Cafe  of  Armsy  or  Bürton's  cafe,  ncxt 
prefeats  itfelf  to  our  examination  :  it  itf  of  very 
high  authority,  and  fo  appofite  to  the  objeít  of 
our  inquiry,  that  I  íhall  make  no  apology  for 
citing  it  in  the  very  words  of  the  leamed  re- 
pórter * :  "  Upon  an  aíFembly  of  all  the  jujlices 
*'  and  harons  at  Serjeant's  Inn  this  Eafter  term 
*^  (39  Eliz.),on  Monday  the  I5th  of  April,this 
**  queftion  was  mov^d  by  Anderfon^  Chief  Juf- 
•*  tice  of  the  Common  Bench ;  Wbether  men  may 
**  ann  themfelves  to  fupprefs  riots  and  rebellions^ 
**  or  to  refjl  enemies^  and  endeavQur  oftbemfelves 

to  fupprefs  or  refijlfucb  dijiurbers  oftbe  peace 
a7id  quiet  of  the  realm ;  and,  upon  good  deli- 

*  Poph.  121,  122. 
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"  beration,  it  was  refolved  by  ibem  alU  that  cvery 
*' jüftice  bf  peace,  íheriíF,  and  othcr  mínifter,  or 

**  OTHER    SUBJECT  OF  THE    KING,   whcre  fuch 

*'  accident  happens,  may  do  it ;  and,  to  fortify 
this  their  refolution,  they  perufed  the  ftatute  of 
Nortbampton^  2  Edw.  IIL  c.  3.  which  enafls, 
that  none  befo  bardy  as  to  come  be/ore  tbe  king*s 
jujlices  or  otber  miniji^rs  of  tbe  king  m  tbe  ex-^ 
*1  ecution  of  tbeir  office  witb  forcé  and  arms,  ñor  to 
**  bring  forcé  in  affray  of  tbe  peace^  or  to  ride  orgo 
**  armed  by  night  or  day^  except  tbefervants  of 
tbe  king  in  bis  prefence^  or  tbe  minijiers  oftbe 
king  in  tbe  execution  of  bis  preceptSj  or  of  tbeir 
*'  office^  and  tbofe  wbo  are  in  tbeir  company  afjift*^ 
**  ing  tbeniy  or  üpon  cry  made  for  wea- 

**    PONS     TO     KEEP     THE     PEACE,    and  tUs    lU 

^^  places  wbere  accidents  báppen^  upan  tbe  pe^ 
**  nalty  in  tbe  fame  Jiatute  contained;  where- 
".by  it  appeareth,  that,  upon  cry  made  for  wea-^ 
^^  pons  to  keep  tbe  peace,  every  man,  where 
*'  fuch  accidents  happen,  for  bréaking  the  peace, 
*'  may  by  law  arm  bimfelf  2Lgúníi  fuch  evil-doers; 
**  but  they  took  it  to  be  t¿e  more  difcrete  way  for 
**  every  one  in  fuch  a  cafe  to  be  aflíftant  to  the 
"  juftices,  íheriíFs,  or  other  minifters  of  the  king 
"  in  tbe  dpíng  of  it." 

Highly  as  the  authority  of  Sir  Jobn  Popbam 
deferves  to  be  refpe6led,  it  is  to  be  wilhe4,  that 
Lord  Jnderfonhimklfhdid  given  us  a  full  account 

1  I  2 
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*'  beat,  wound,  orTdlI,  any  of  the  opponents  or 
**  infurgents,  who  íhall  refift  them*;'*  all  which 
bpinions  are  fupported  by  folemn  decifions^  and 
are,  in  truth,  the  conclufions  of  natural  reafon 
from  the  íimpleft  and  fureft  premiíTes. 
'  Thtjiftb  znd  Jixth  propofitionS,  which  I  con- 
fider  as  íimple  corollaries,  are  founded  in  part  on 
extrinfick  aflumptions,  drawn  from  hiftory  and 
experience:  they  may  therefore,  even  by  the 
rules  of  law,  admit  of  proof  from  the  authority 
of  men,  **  quibus  in  arte  fuá  credendum  eft  ;'* 
and  the  following  citation  from  Mr.  Wind- 
H  am's  elegant  introdudion  to  his  Tlan  of  Dif- 
ciplinefor  tbe  Norfolk  Militia  will  be  thought  as 
convincing  as  any  paflage  in  Fitzherbert  or 
Brook,  *'  About  the  beginning  of  this  century, 
*•  fays  he,  the  troops  in  Europe  were  univerfally 
**  armed  with  firelocks;  to  ivhich^  much  about 
*'  the  fame  time,  the  buyonet  beiríg  addedj  pikes 
**  alfo  were  laid  afide.  When  the  ufe  of  fire- 
**  arms  began  to  be  generally  eftabliíhed,  the  ne^ 
*•  ce^ly  of  a  great  regularüy  and  uniformity^  in 
^*  the  manner  of  ufing  thofe  arms,  became  appa- 
rent:  it  was  foon  difcovered,  that  thofe  troops, 
'  which  could  make  the  briíkeft  fire,  and  fuftain 
*'  it  longeft,  had  a  great  fuperiority  over  others 
^^  lefs  expert;  and,  likewife,  th^.t  tbe  efficacy  and 

*  Lamb.  Eircn.  3iS,  .  i  Hale,  H.  T,  C.  495. 
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I  am  aware,  however,  that  communialment  is  the 
iifual  reading ;  which  wilL  give  a  fenfe  rather 
kfs  forcible,  "  that  all  men  generally  íhall  be 
**  ready  and  accoutred  at  the  fummons  of  the 
**  íheriff;"  but  this  amounts  to  the  fame  thingj 
for  how  can  a  man  be  arraéd  and  apparellcd 
in  an  in/tant  on  a  fudden  alarma  unlefs  his 
weapons  and  accoutrements  were  previouíly  at 
hand? 

The  opinions  of  the  learned,  which  form  the 
fecond  branch  of  my  proofs,  can  add  little  weight 
tofour  cafes  offuch  authority,  as  thofe  of  Beding- 
Jieldy  Drayton  Bajfet^  Sí.  Jobn^  and  the  Cafe  of 
Arms:  Indeed»  thefe  cafes  feem  to  have  been 
the  guides  of  Lambard  and  Daltoitj  Hale  and 
Hawkins;  who  all  agree,  that  "  it  is  referredto 
*'  the  difcretion  of  the  íheriíF,  under-íherifF,  or 
**  other  perfon  authorized  to  raife  the  po/fe^  how 
**  many  men  they  will  aífemble,  and  how  they 
*'  íhall  be  armed,  weaponed,  or  otherwife  furniíhed 
**  forthebuíinefs*;"  that  ^'  prívate  perfons  may 
"  arm  themfelves  in  order  to  fupprefs  a  riot,  and 
**  that  all,  who  attend  the  juftices  in  order  to 
*'  quell  a  tumult,  may  take  with  them  fiicb  wea-- 
*'  pons  as  fhall  enable  them  to  do  it  eff^edtuallyf ; 
**  that,  laftly,  in  executing  procefs  or  apprehend- 

ing  rioters,  they  may,  by  the  common  law, 


4( 
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*'  beat,  wound,  orTdlI,  any  of  the  opponents  or 
*•  infurgents,  who  íhall  reíift  them*;"  all  which 
bpinions  are  fupported  by  folemn  decifions,  and 
are,  in  truth,  the  conclufions  of  natural  reafon 
from  the  íimpleft  and  fureft  premiíTes. 

Thtjiftb  znd  Jixth  propofitionS,  which  I  con- 
fider  as  íimple  coroUaries,  are  founded  in  part  on 
extrinfick  aíTumptions,  drawn  from  hiftory  and 
experience:  they  may  therefore,  even  by  the 
rules  of  law,  admit  of  proof  from  the  authority 
of  men,  *^  quibus  in  arte  fuá  credendum  eft  j'* 
and  the  following  citation  from  Mr.  Wind- 
H  am's  elegant  introdudion  to  his  Tlati  of  DiJ" 
ciplinefor  the  Norfolk  Militia  will  be  thought  as 
convincing  as  any  paíTage  in  Fitzherbqrt  or 
Brook.  *'  About  the  beginning  of  this  century, 
*•  fays  he,  the  troops  in  Europe  were  univerfally 
**  armed  with  firelocks;  to  zubicb^  much  about 
"  the  fame  time,  tbe  bayonet  being  added^  pikes 
**  alfo  were  laid  aíide.  When  the  ufe  of  fire- 
*'  arms  began  to  be  generally  eftabliíhed,  the  ne^ 
*'  cejity  of  a  great  regularity  and  uniformity^  in 
^*  the  manner  of  ufing  thofe  arms,  became  appa- 
'^  rent:  it  was  foon  difcovered,  that  thofe  troops, 
♦'  which  could  make  the  briíkeft  fire,  and  fuftain 
*'  it  longeftf  had  a  great  fuperiority  over  others 
♦*  lefs  expert;  and,  likewife,  thíit  the  efficacy  and 

*  lamb.  Eiren  31?.  .  i  Hale,  H.  V*  C.  4^5. 
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**  power  ofjire  did  not  conjiji  in  random  dnáfcat-^ 
teringjhots  made  witbout  order^  but  in  the  jire 
of  a  body  ofmen  at  once^  and  that  properly  timed 
**  arid  direSíed.  It  was  therefore  necejjary  to  ex- 
**  ercife  the  troops  in  loading  quick,  and  firing  to- 
**  gether  by  the  word  of  command ;  but,  as  the 
**  aukwardnefs,  careleflhefs,  and  raflinefs,  of 
young  foldiers  (if  left  to  themfelves)  muft  oc- 
^afion  frequent  accidents,  and  the  lofs  ofmany 
oftbeir  own  party^  by  the  uníkilful  manner  of 
**  ufíng  their  fire-arms,  jefpecially  in  the  hurry  of 
**  an  engagement,  it  became  a  matter  of  indifpen^ 
^^  Jable  úecejfity  to  teach  foldiers  an  uniform  me- 
**  thod  pf  performing  every  a£t:ion  that  was  to  be 
**  done  with  the  muíket,  that  they  might  all  do 
^'  it  in  the  mojí  expedittous  andfafeji  manner^^ 

Should  any  doubt  be  raifed  as  to  the  legality 
oí  ajembling  for  this  purpofe,  and  íhould  the 
words  of  Sir  Matthew  Hale^  whom  of  all  men 
I  refpeft  the  moft,  be  oppofed  to  me,  that, 
*'  where  people  are  aíTembled  in  great  numbers 
*'  armed'with  weapons  ofFenfive,  or  weapons  of 
•*  war,  if  they  march  thus  armed  in  a  body,  if 
**  they  have  chofen  commander^  or  officers,  if 
they  march  cum  vexillis  explicatis  or  with 
drums  or  trumpets,  and  the  like,  it  may  be 
"  confiderable,  whether  the  greatnefs  of  their 
**  numbers,  and  their  continuance  together  doíng 
^^  thefe  a¿ts,  may  not  amount  to  more  guerrino 
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**  arraiatiy  or  a  Icvying  of  warV'  which  may  be 
conftrued  an  cncroachment  on  the  prerogative  af 
thc  crownf ;  the  anfwcr  is  no  leís  obvious  than 
dccifive,  in  the  language  of  Bracton,   that. 
Voluntas  etpropqfitum  dijiinguunt  maleJiciaX ;  that; 
the  intent  being  good,  the  ad  cannot  be  bad; 
and  that  Bedingjield^ s  cafe  is  an  exprefs  authority 
for  the  legality  oí  "  marching  armed  in  a  body 
*'  more guerrino  arraiatij^  evpn  for  the  purpofe 
of  executing  a  civil   proccfs,  to  which  there  is 
juft  expeótation  of  violent  refiftance.     So  ne- 
ceílary,  ihdeed>  ia  arder  and  dijcipline  in  dire&ing 
the  exertions  of  an  armed  aífembly,  that  the  fta« 
tutes  3  and  4  Edw.  VI.  c.  5.  and  i  Mary,  c.  12. 
(which  are  no  longer  in  forcé,  but  were  the  mo- 
dels  of  the  well-known  ridt-aél)  exprefsly  au* 
thorize  theíherifís,  juílices,  mayors»  and  bailifis> 
**  to  raife  power  and  array  tbem  in  manner  ofwar 
**  againft  the  rioters:"  and  here  I  may  again  ap- 
ply  thofe  found  maxims,  to  which  I  before  al- 
luded;    i.  That  the  law  requires   no  impojjible 
tAings;  but  it  is  impoflible  to  join  the  power 
and  fupprefs  a  riot  efié^ually,  without  "being  at 
leaft  moderately  ikilled  in  the  ufe  of  ñre-arms, 
and  ready  iu  the  common  evolutions.     2.  That, 
w¿en  tbe  law  permits  or  enjoins  the  performance 
of  any  a£íf  all  tbe  means  ofperforming  it  are  alfi 

*  I  H.P.C.  131.  t  Sl'^íl-P-         í  í-3  C-J4-§  '3- 
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permitted  or  enjoirteJ;  but  the  law  doth  permit 
and  cormnand  every  fubjeSi  oftbis  realtn  to  arm 
him£slf  and  ufe  his  arms  with  eSeél  for  the  íap-^ 
preflionof  tumults :  the  conclufíoa,  in  both  forms 
of  reafoning,  fóUows  too  clofely  and  too  cvi* 
dently  to  admit  of  a  doubt. 

That  the  four  cafes,  on  which  I  have  relledt 
have  never  been  íhaken  by  any  later  deciiioii, 
appears  firom  the  uniform  recognition  of  their 
authority  by  the  beft  modern  writers :  indeed^ 
nothing  ]efs  than  ati  a¿t  of  the  legiflature  could 
juftiy  over-rule  unaninxous  and  welVconfidered 
refolutions;  but  no  a£t  whatever  has  in  any  de- 
gree  afFefted  them;  and  the  common  law,  which 
in  general  is  the  perfe£tion  of  human  wifdom, 
happily  in  this  i  n  flanee  has  ftood  like  a  rock  amid 
the  confli£k  of  ftatutes  roUing  upon  ftatutes« 

Neither  of  the  ftatutes  of  Weftminfter  had  any 
effed  on  the  decifion  in  Bedingjield^ s  cafej  ñor 
^was  that  of  St.  Jobn  at  all  influenced  by  the 
íubfequent  prohibition  of  hand^uns;  ñor  the 
Cafe  ofArms  by  the  ftatute  of  Nortbúonpton;  and 
though  the  a£l  of  queen  Maty  was  continued 
during  the  Ufe  of  Elizabetb,  yet  Sir  Mattbew 
Hale   obferves,    that,  "  the   cafe  of  Drayton 

Bajfet  was  not  within  that  ftatute,  ñor  de- 

pending  on  it*.*'  In  the  fame  manner  ferjeant 

*  1  H.  P.  C  49S* 


ce 
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Hawkins  remarles,  in  conformity  to  Hale  and  ta 
reafon,  whicK  will  very  feldom  be  found  at  va- 
riance,  "that  the  ftat.  i.  Geo.  I.  c.  5.  commonly 
^  called  the  riot-aík,  bcing  wholly  in  the  affirm- 
ative,  cannot  be  thought  to  take  away  any  part 
of  the  authority  in  the  fuppreffing  of  a  riot, 
"  which  was  beforc  that  time  given  either  to 
^  oflScers,  or prívate  perfons^  by  the  commton  law 
**  or  by  ftatute*/* 

Having  íhown  the  natura  and  extent  of  the 
Tojfe  Comitatuutn,  and  proved  that  it  is  required 
by  law  to  be  equal  in  its  exertion  to  a  well-difci- 
plined  army,  I  haré  eftabliflied  .the  propofition, 
which  I  uhdertook  to  demonftratei' :  "  That  the 
**  common  and  ftatutelaws  oftherealm,  in  forcé 
**  atthis  day,  give  the  civil  ftatc  in  every  county 
**  a  power,  which,  if  it  were  perfeéíly  underftood 
•*  and  continually  prepared,  would  eíFeélually 
**  quell  any  riot  or  infurreótion,  without  affift- 
•'  anee  from  the  milítary^  and  even  without  the 
**  moderñ  riot-adt." 

One  fide,  therefore,  of  the  diftreffing  alterna- 
tive,  to  which  I  was  reduced,  concerning  the 
frecaricnifnefs  of  Englifi  Freedom%^  is  happily 
removed;  but  the  oíher  fide  remains,  *'  that  our 
laws  have  been  difgracefully  negledled,  and 
ought  to  be  reftored  to  fulí  vigour  and 
•*  energy.'* 

*  1  P.  C.  c.  65.  t  P-  46<5.         X  P.  464. 
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To  what  fatal  caufe  muft  we  afcribe  a  negleíl 
fo  íhameful  and  fo  dangerous  ?  í  anfwer  boldly, 
yet,  I  hope,  without  arrogance,  íince  I  ufe  thc 
veiy  words  of  Blackstone,  "  to  the  vaft  ac- 
**  quiíition  of  forcé  ariíing  from  the  riot-a£t  and 
*'  the  annual  expedience  of  a  ftanding  army*;" 
which  has  induced  a  difpoíition,  cheriíhed  bythe 
indolence  natural  to  man,  and  promoted  by  thc 
exceflive  voluptupufnefs  of  the  age,  to  look  up 
folely  for  protedion  to  the  executive  power  and 
the  foldiery ;  a  difpofition,  which  muft  inftantly 
be  íhaken  oíf,  if  any  fpark  of  virtue  remain  ia 
our  bofoms;  for,  although  we  are  happy  in  a 
prince,  who  *'  wlU  never  harbour  a  thought  or 
**  adopt.a  perfuafion  in  any  the  remoteft  degree 
*'  detrimental  to  the  liberty  of  Briíain-fj'  yetin 
free  ftates  a  military  power  muft  ever  be  an  ob- 
je¿l  of  jealoufy;  and,  fmceour  excellent  confti^ 
tution  will  be  claimed  by  our  pofterity  as  their 
beft  inheritánce,  we  muft  a¿t  with  a  provident 
care,  left,  two  centuries  henee,  the  fable  of  thc 
horfe  íhouldbe  verified  inour  defcendants,  v/ho 
may  be  in  need  of  proteélioir  againft  their  pro- 
tedors,  and  be  forced  to  carry  barnefs^  not- 
withftanding  the  repeal  of  the  ftatute  of  fFín- 
che/teTé 

For  the  hiftory  of  the  riot-ad^  fo  laboured  and 

^  4  Comm,  434.  t  I  Bi-  Comm.  337- 
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fo  inefieélualy  I  muft  refer  my  reader  to  the  in- 
comparable author,  whom  I  fo  ñrequently  cite, 
the  commentatQr  on  the  laws  of  Englandi  who 
expreíTes  his  jealoufy  and  difapprobation  of  it 
vrith  no  lefs  delicacy  than  wifdom*:  in  refpeél 
to  the  number  of  capital  felonies  created  by  it, 
vrhich  Blackftone  íeems  highiy  to  have  difap- 
prored,  I  fhall  fay  nothing,  as  it  is  not  my  pre- 
.  fent  fubjcíl ;  but  I  may,  with  all  due  reverencc 
for  the  Icgiflature  in  the  firft  year  of  Geor6£ 
the  Firft>  obferve,  that  the  a¿t  was  a  bad  copy 
of  a  bad  model,  the  ilatute  of  Mary ;  that  there 
ieems  to  have  been  no  occaíion  to  make  it  per- 
petual, much  lefs  to  enlarge  it ;  that  it  is  in  fome 
parts  liable  to  dangerous  mifínterpretation ;  that 
¡t  has  been  found  wholly  inadequate  to  the  end 
propofed  by  it ;  and  that  the  third  claufe  of  it  was 
in  great  meafure  unneceíFary,  as  it  only  aífirms 
**  our  ancient  law,  which  had  pretty  well  guarded 
•*  againíl  any  violent  breach  of  the  peacef-." 
Coníirmatory  ftatutes  are  always  attended  with 
the  danger  of  iuperfediog  the  ufe,  and  obliterat- 
ing  the  remembrance,  of  the  common  law» 
^which  they  confirm,  and  which  the  wifdom  of 
ages  had  before  fuíHciently  eftabliíhed. 

As  to  the  beft  mode  of  rejloring  our  Utws  to 
ibeirfull  vigour and enetgy^  and  of  providingfor 

*  4  Comm.  143.  i  4BI.  Comm.  147. 
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our  futurc  defence,  I  íhall  ccrtainly  fubmit  it  to 
the  difcretion  of  my  countrymén  who  are  bound 
by  thofe  laws ;  and  íhall  only  fuggeft  to  them 
the  foilowing  plan;  after  premiíing,  in  the 
words  of  ferjeant  Hawkins^  ^*  that,  dthough 
privóte  perfons  may  arm  tbemfehes  in  order  to 
fuppreís  a  riot,  and  may  confequently  ufe  arms 
in  the  fuppreffing  of  it,  if  there  be  a  neceffity 
fbr  their  fo  doing  j  yet  it  feems  to  be  extremely 
**  hazardous  for  prívate  perfons  to  proceed  to 
*'  thofe  extremities  in  common  cafes,  left,  under 
^*  the  pretence  of  keeping  the  peace,  they  cauíé  a 
•'  more  enormous  breach  of  it ;  and,  therefore, 
*'  fuch  violent  methods  feem  only  proper  againft 

**  SUCH  RIOTS   AS  SAVOÜR  OF  REBELLION,  foc 

"  the  fuppreffing  of  which  no  remedies  can  be 
**  too  fevere*." 

THE    PLAN. 

1. 

Let  all  fuch  perfons  in  every  county  of  Eng-  i 

L  AND  as  are  included  in  the  ^ze^er  of  that  coan« ' 
ty,  and  are  of  ahility  to  provide  tbemfelves  witb 
armSj  and  pay  for  learning  the  ufe  of  them,  be 
furniíhod  each  with  bis  mujket  and  bayoneta  and 
their  neceíTary  appendages. 

*  I  Hawk.  P.  C.  c,  65, 
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II. 

I 

Let  feveral  companies  be  formed,  in  cvery 
county,  of  fixty  fuch  men  or  more,  voluntarily 
afibciated  for  the  fole  purpofe  of  joining  thc  pow- 
cr,  when  legally  fummoned,  and,  with  that  view, 
pf  learning  the  proper  ufe  of  their  weappns, 
ftreet-firing,  and  the  various  evolutions  neccflary 
ia  a£tion. 

IIL 

Let  the  companies  be  taught,  in  the  moft  prí- 
vate and  orderly  manner,  for  two  or  three  hours 
carly  every  morning,  until  they  are  competently 
feillcd  in  the  ufe  of  their  arms:  let  them  not, 
unnecefíarily,  march  through  ftreets  or  high- 
roads,  ñor  make  any  the  leaft  military  parade, 
but  confider  themfelves  entirely  as  part  of  the 
civil  fíate. 

IV. 

Let  each  member  of  a  company,  when  he  has 
leamed  the  ufe  of  his  arms,  keep  them  for  the 
defence  of  his  houfe  and  perfon,  and  be  ready  to 
join  his  company  iií  ufing  them  for  the  fuppreC- 
íion  of  riots,  whenever  the  Iheriff,  under-lheriff, 
or  peace  officer  íhall  raife  the  power,  or  there 
fliall  hta  ay  madefor  weapons  to  keep  the  peace. 

V. 

Let  the  caution^  prefíxed  to  this  plan,  be  di- 
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ligently  obferved,  and  thc  law,  cx^ntained  in  thc 
precedingcitations,  beheld  ever  facred:  ñor  letany 
prívate  perfon  prefume  to  raife  the  power  of  the 
cDunty^  which  is  the  province  of  the  íherii^ 
under-íheriff  or  magiftrate;  although  a  cry  for 
weapons  to  keep  the  peace  may  be  made  in  cafes 
of  extreme  necejftty,  and  in  them  only,  hy  privait 
perfons. 

VI. 

If  any  mark  of  diftinftion  in  drefs  fliall  be 
thought  expedient,  that  the  feveral  companies 
may  know  each  other,  in  the  forcible  fuppref- 
.lion  of  a  riot,  let  fuch  a  regulation  be  feveraliy 
referred,  with  any  other  rules  that  may  be  ne- 
ceííary,  to  a  committee  chofen  out  of  each  com- 
pany, 

The  great  advantages  of  fuch  aíFociations  are 
fo  apparent,  that  I  Ihall  forbear  at  prefent  to  ex- 
patiate  on  them ;  but  íhall  be  fatisíied  with  ap«^ 
plying  to  them  what  Pul  ton  fays  of  the  oíd 
tilts  and  jufts,  **  that  the  caufe»  beginning,  and 
*'  endthereofdo  tend  do  the  laudable  exercife  of 
*'  true  valour  and  manhood»  and  to  the  encou- 
*'  ragement  and  enabling  of  the  aélors  therein  to 
"  defend  the  realm  and  the  peace  thereof «f*  ;'* 
and  with  obferving,  in  the  words  of  the  ftat.  ^^. 

*  i  Hale,  IL  P.  C.  6ou  f  De  Pace,  25-  b. 
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Hcn.  VIII.  c.  6,  that  the  muiket  may  now  be 
made,  what  the  long  bow  was  formcrly,  **  the 
•*  íiirety,  fafeguard,  and  continual  defence,  of 
*'  this  realm  of  England,  and  an  ineftimable 
•*  dread  and  terror  to  the  cnemics  of  the  fame/* 
ObjeSipns  will  certainly  be  raifed;  for  who 
can  propofe  a  meaíure,  however  falutary,  to 
which  no  man  will  objeft?  I  expe¿t  them, 
however,  chiefly  from  thofe,  whofe  indolence 
may  induce  them  rather  to  feek  prote£tion  from 
a  power  able  to  cruíh  them,  than  to  proteft  them- 
felves  by  joining  a  power  provided  by  free  and 
tqual  laws ;  or  from  thofe,  who,  as  MiltoN 
lays,  **  have  betaken  themfelves  to  ftate-affairs 
•*  with  fouls  fo  unprincípled  in  virtue  and  true 
**  generous  breeding,  that  flatlery,  and  court- 
íhifts,  ánd  tyrannous  aphorifms,  appear  to 
them  the  higheft  points  of  wifdom/*  To  fuch 
men  ¡t  will  be  fufficient  to  give  this  general  an^ 
fwer ;  that,  as  there  is  no  neceffity  of  applying 
either  to  the  fexecutivCj  or  to  the.  legiflative, 
power  for  permiílion  to  obey  the  laws,  we  are 
not  to  debate  on  vague  notions  of  expedience, 
groundlefs  jealoufíes,  or  imaginary  confequences : 
the  fole  queftion  is,  *'  whether  ihe  doiSfarine  ex- 
"  pounded  in  thefe  pages  be  law ;"  if  it  be,  therc 
is  no  room  for  deliberation»  fince  it  is  a  maxim, 
that  no  man  muji  tbink  bimfelf  xvifer  tban  tbe  law^ 
which  is  the gathered  wifdom  of  many  ages;  and 
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fo  faVourable  is  the  common  law  of  England  to 
the  rights  of  our  fpecies,  which  it  is  unhappily 
bccome  the  faíhion  to  deride  and  vilify,  that,  if 
any  man  wiil  broach  a  poíition  In  favour  of  ge- 
nuine,  rational,  manly  freedom,  I  will  engage 
to  fupply  him  with  abundant  authorities  in  fup- 
pon  of  it* 

I  perfuade  myfelf,  that  infinite  good  muft  re- 
fult  from  the  general  adoption  of  my  plan;  and 
that  no  poflible  evil  can  be  mixed  with  it,  as 
long  as  the  cautions  and  reftriólíons  before  fug- 
gefted  íhall  be  duly  obferved,  and  our  excellent 
conftitution  be  kept  in  its  juft  balance  at  that 
nice  point,  which  is  eqiially  removed  from  the 
pernicious  extremes  of  republican  madnefs,  arif- 
tocratical  pride^and  monarchical  foUy;  ñor  have 
I  any  fcruple  to  confefs,  that,  as  every  fóldier  in 
England  is  at  the  fame  time  a  citizen,  I  wiíh  to 
fee  every  citizen  able  atleaft,fortheprefervation  of 
publick  peace,  to  a£t  as  a  foldier :  when  that  íhall 
t)q  the  cafe,  the  libekty  of  Britain  will  ever 
be  unaflailed;  for  this  plain  reafon — it  will  be 
unaíTailable. 

The  fecurity,  and  confequently  the  happinefs, 
of  a  free  people  do  not  confift  in  their  belief, 
however  firm,that  the  executive  power  will  not 
attempt  to  invade  their  juft  rights,  but,  in  their 
confcioufnefs  that  any  fuch  attempt  would  be 
wholly  ineíFe£tual. 

VOL.  VI.  /  K  K 
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HAVING  heen  infermedy  tbat  parts  ofmy  Speecb 
on  the  2Stb  qf  May  at  tbe  London  Tavern  were 
tboilgbt  obfcure^  yet  importante  I  bave  endeavoured 
to  recolleSt  wbat  I  tben  took  tbe  Uberty  to  fayy  and 
bave  confented  to  let  tbe  argument  go  abroad  in  its 
rude  and  unpqlijbedjiate.  JVbat  cffence  ibis  puh^ 
lication  may  give^  eitber  in  parts  or  in  tbe  wbole^ 
is  tbe  lajl  and  leajt  of  my  cares :  my  jírjl  and 
greatejl  is^  to  Jpeak  on  aJl  qccajions  zvbat  J  con* 
ceive  tq  he  juji  and  true. 
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THE  REFORMATION  ÓF  PARLIAMEKT, 


MY  LORD  MAYOR, 

So  far  am  I  from  rifitig  to  intímate  the  flighteft 
lliade  of  diíTeat  froín  this  refpedtable  and  unani<* 
mous  aíTembly,  or  the  minüteft  difapprobationrof 
the  two  refolutions  prppofed,  that  I  defpair  of 
finding  words  fufSciently  ftrong  to  exprefs  my 
jay  and  triumph  at  the  perfcñ  harmony,  with 
which  the  fírft  of  them  has  already  paíTed,  and 
to  which  the  fecond  will,  I  trufl^,  be  thoughc 
equally  entitled:  but^  on  the  laíl  reading  of  the 
propofition  now  before  you,  it  ftruck  me,  that; 
although.it  was  inya6/?awc^  unexceptionable,  yet 
it  might  eafily  be  improved  in  fyrm  by  thq  iu- 
fertion  of  two  or  three  words  referring  to  the 
preceding  refolutiosi,  and  thus  be  rendered  more 
conducive  to  pur  gfeat  óbjed  of  gcnerally  de- 
claring  our  concunrent  fenfe,  and  avoiding  any 
chance  of  difunign  upon  fpecifíck  points.  Bvery 
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propofitíon,  intended  to  mcet  with  univerfal  con- 
currencc,  ought  to  havethreediftinguiíhingpro- 
pertics;  itíhould  be  juft,  fimple,  comprehenfivc: 
without  juftice,  it  will  be  reje£bed  by  the  wife 
and  good;  without  fimplicity,  it  will  involve 
complex  matter,  on  which  the  wifeft  and  the 
beft  may  naturally  diíFer;  and  without  compre- 
heníivenefs,  it  will  never  anfwer  any  purpofe  of 
confequence  and  extent.  The  firft  refolution, 
"  that  pctitions  ought  to  be  prepared  for  a  more 
•^  complete  reprefentation  of  the  people ,"  has  all 
of  thefe  propérties  in  an  eminent  degree :  it  is  fo 
juíl,  that,  if  this  meeting  had  been  ten  times  as 
hurge,  there  would  not  haré  been  one  difientient 
voice  on  that  ground ;  fo  ñmple,  that  it  afibrds 
uo  fcope  or  fabje£t  for  cavil  j  fo  comprehenfivc, 
t^at,  when  the  houfe  of  commons  have  the  peti* 
tions  before  them,  it  will  give  room  for  evcry 
particular  plan,  which  the  ingeiíuity  of  any  niem«- 
ber,  duly  tempered  by  wifdom,  yet  aQuated  by 
true  patriotiim,  can  fuggeft* 

Ought  not  the  Jecmd  propofitíon,  **  that  the 
^  fenfe  of  tbe  people  íhould  be  taken  this  fum- 
^  mer  in  order  to  prepare  their  feveral  petitionsr  * 
to  be  fomewhat  reftrained  in  the  g^nerality  of 
the  expreíIioB?  It  ts  juñ,  but  rather  toocompre- 
henfiye :  tbefenfe  ^  tbe  people  is  a  phrafe  of 
meafureleis  compafs,  and  may  include  their  fe« 
vcral  opLoióos,  howevet  fpeciQck,  however  díf- 
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cordant  This  ís  theiVery  evil,  which  we  are 
anxioüs  to  preventj  ftnce  we  all  agre^,  that  no 
particular  mode  óf  reformation  fliould  be  pre- 
#ribed  to  íbe  houfe^  \^  they  íhoyld  rejeft,  fa^ 
no  other  reafon,  fome  good  pUn,  which,  if  Icft 
to  the  operation  of  their  own  minda,  thiey  Jtiay 
probably  adopt.  Might  not  the  fenlence  be  thus 
correéled,  **  that  the  fenfe  of  the  people  íhoul4 
^  be  takcn  on  the  préceding  refolution?"  But 
this  I  ofFer  as  a  mere  íuggeftion  to  wifer  heads^ 
and  will  not  trouble  the  aflembly  by  íhaping  it 
into  a  motion:  indeed,  if  both  refolutioüs  b€ 
taken  together,  and  it  be  ynderftood,  that  we 
mean  to  recommend  petitions  on  tbe  general 
ground,  in  order  to  íhun  that  fatal  rock,  diverfiíy 
qffentiment  on  particulars,  I  deíire  no  more,  an4 
am  very  liitle  folicitous  about  accuracy  of  ex-* 
preílion ;  hoping  at  the  fame  time,  although  tbe 
Jive  circles  here  aflembled  have  no  right  qr  pre*» 
tenfion  to  take  the  lead  in  the  nation,  yet  that 
the  other  counties,  diftri£l:s,  and  towns  in  Greaí 
Brítain  will  approve  our  idea,  and  not  difdain  to 
follow  our  éxample:  in  that  event  I  fmile  at  the 
thought  of  a  mifcarrisíge,  and  am  confident,  that, 
with  concurrence,  perfeverance,  and  moderation, 
the  people  of  England  niuft  prevail  in  a  claim  {q 
cflential  to  their  liberty,  and  to  the  permanenoe 
of  an  adminiftration,  who  profefs  to  govern  with 
their  confídence» 


504  ON  THE  REFÓRMATION 

Here  I  íhould  regularly  ceafe;  efpecially,  as  I 
now  labour  under  the  préflure  of  the  epidemical 
complaint,  which  alone  can  have  prevented  this 
meeting  from  being  as  niimerous  as  it  is  refpe^ 
table:  it  could  not  prcvent  my  attendancc,  for, 
in  health  or  in  ficknefs,  1  am  devoted  to  your 
fervice ;  and  I  íhall  never  forget  the  words  of  ft 
oíd  RomaUj  LiaARius;  who,  when  the  liberties 
of  his  country  were  in  imminent  danger,  and 
when,  a  real  friend  to  thofe  liberties  was  condol- 
ing  with  him  on  his  illnefs  at  fo  critical  a  time, 
raifed  himfelf  on  his  couch,  feifed  the  hand  of 
his  friend,  and  faid,  If  yon  have  any  hujinejs  wor- 
tby  ofyourfelveSj  I  am  well. 

It  was  not  in  truth  my  defign  to  have  fpoken 
at  all  this  evening ;  but,  íince  I  have  rifen  to 
explain  a  fudden  thought,  I  will  avail  myfelf  of 
your  favourable  attention,  and  hazard  a  few 
words  upon  the  general  queftion  itfelf :  on  dic 
fmalleft  intimation  of  your  wiflies,  I  will  be  fi- 
lent.  Numbers  will  have  paticnce  to  hear,  who 
have  not  time  to  read ;  befides,  that  it  is  always 
eafíer  to  ípeak  than  to  write ;  and,  as  to  myfelf, 
a  very  particular  and  urgent  occafion,  which  calis 
me  for  fome  months  from  England,  will  de- 
prive  me  of  another  opportunity  to  communicate 
my  fentiments  in  either  form,  until  the  mo- 
mentous  obje£t  befo  re  us  íhall  be  made  certainly 
attainable  through  the  concord,  or  for  ever  loft 
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and  irrecoverable  through  the  difagreemcnt,  of 
the  natlqn. 

The  only  fpecious  argument,  that  I  have  any- 
where  heard,  againft  a  change  in  the  parlia- 
mentary  reprefentation  of  the  pcople,  is,  that, 
'^  a  con/litution,  which  has  ftood  for  ages,  ought 
*'  not  to  be  altered/' 

This  objedtion  appears  on  a  fuperficial  view  fo 
plaufible,  and  applies  itfelf  fo  winningly  to  the 
hearts  of  Englijhmen,  who  have  an  honeft  preju- 
dice  for  their  eftabliíhed  fyftem,  without  having 
ia  general  very  diftind:  ideas  of  it,  that  a  dctcdtion 
of  the  fopbifm,  for  fuch  I  engage  to  prove  it,  be- 
cómes  abfolutely  neceíTary  for  the  promotion  of 
your  glorious  enterprife. 

I  will  riík  your  impatience;  for,  though  lam 
aware,  that  allufions  to  hiftory  a,nd  interpretations 
of  oíd  ftatutes  are  not  very  proper  In  addreífes 
to  popular  aífemblies ;  yet,  when  popular  afr 
femblies  take  upon  them,  as  they  juftly  may,  to 
ad  and  refolve  upon  conftitutional  points,  they 
are  bound  to  feek  or  to  receive  information,  left 
their  adions  fliould  be  rafh  and  their  refolutions 
iU-founded.  A  power  exerted  through  paílion 
or  caprice,  without  a  deep  knowledge  of  thebu- 
finefs  in  hand,  and  a  fair  application  of  th?  iniel- 
ledtual  faculties,  is  a  tyrannical  powcr,  whether  it 
be  regal,  ariftocratical,  or  popular;  and  the  pre- 
valcnce  of  any  fuch  power,  by  the  ovcrbearing 
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ftrength  of  king,  nobles,  or  people^  would  form 
•  an  immediate  tyranny^  and  in  a  moment  fubvert 
the  conftitution. 

That  conftitution,  which,  I  perfuade  myfelf, 
will  not  be  iub verted,  confifts  of  form  and  fpirit, 
of  body  (if  I  may  fo  exprefs  myfelf),  and  of 
Ibul :  but,  in  a  courfe  of  years,  the  form  is  apt 
to  deviate  fo  widely  from  the  fpirit,  that  it  be- 
comés  expedient  almoft  every  century  to  reftore 
its  genuine  purity  and  lovelinefs.  The  objec- 
tion,  which  I  undertake  toremove,  is  fophiftícal, 
either  by  defign  or  through  ignorance ;  for  the 
propofition  is  true  in  one  fenfe  of  the  word  con^ 
Jlitution,  and  falfe  in  the  other;  and  the  fenfe,  in 
which  it  is  true,  is  inapplicable  to  the  queftion.  It 
is  true,  that  the  fpirit  of  the  conftitution  ought 
not  to  be  changed :  it  is  falfe,  that  the  Jbrm  ought 
not  to  be  corrcíled ;  and  I  will  now  demonflrate, 
•'  that  the  fpirit  of  our  conftitution  requires  a 
**  reprefentation  of  the  people,  nearly  equal  and 
**  nearly  univerfal."  Such  as  cannot  or  will  not 
foUow  me  in  the  premiífes,  both  can  and  will  (or 
I  greatly  deceive  myfelf)  bear  away  the  conclu- 
fioo  in  their  memory;  and  it  is  of  higher  im- 
portance  than  they  may  imagine. 

There  has  been  a  continued  war  in  the  confti- 
tution of  England  between  two  jarring  princi- 
pies; the  evtl  priticiple  of  the  feudal  fyftem  with 
his  dark  auxiliarles,  ignorance  and  falfe  philofo- 
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four   hundred   years   ágo,   ordains,  that,   "  all 
**  they,  who  are  prefent  at  the  county  court,  as 
**  well  fuitors  duly  fummoned  for  the  fame  caufe, 
**  as^  otbers^  íhall  proceed  to  the  eledion  of  their 
**  knights  for  the  parliament.'*     All  fuitors,  you 
fee,    had   the  right;    and  all  freeholders  wcre 
fuitors  in  the  couit,  however  low  the  valué  of 
their   freeholds.     Obferve   all  along,  that  one 
pound  in  thofe  days  was  equal  to  ten  at  leaíl  in 
the  prefent  time.     Here  then  is  a  plain  declara- 
tion,  that  minutenefs  of  real  property  created  no 
haríh  fufpicion  of  a  dependent  mind ;  for  aharíh 
fuípicion  it  is,  and,  by  proving  too  much,  proves 
nothing. 

What  caufed  the  abfurd,  yet  fatal,  diftinftion 
between  property,  períbnsJ  and  real  ?    The  feu- 
dal principie.     What  created  another  odious  dif- 
tinftion  between  free  and  hafe  holdings,  and 
thus  excluded  copyholds  ofany  valué?  The  feu- 
dal principie.     What  introduced   an   order  of 
men,  called  villains,  transferable,  like  cattie,  with 
the  land  which  they  ftocked?  The  feudal  prin- 
cipie.    What  exeludes  the  holders  of  beneficial 
leafes  ?  The  feudal  principie.     What  made  per- 
íbnalty,  in  thole  times,  of  little  or  no  eftimation? 
The  feudal  principie.    What  raifed  the  fiUy  no- 
tion,  that  the  property,   not  the  perfon,  of  the 
fubjeíl,  was  to  be  reprefented  ?  The  feudal  prin- 
cipie.    What  prevcnted  the  large  provifion  in 
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the  ad  of  Henry  IV.  by  which  all  freeholders 
were  declared    eledórs,  from    beiiig  extended 
to  all  holders  oí  property^  however  denominated^ 
however  inconfiderable  ?  The  farne  infernal  prin- 
cipie, which  then  fubdued  and  ftifled  thc  genuine 
equalifing  fpirit  of  our  conftitutión,     Now,  if 
we  find  that  this  demon  was  hlmfelf  in  procela 
of  time  fubdued,  as  he  certainly  viiis  by  the  ex- 
tenfion  of  commerce  under  EUzabetb;  and  tho 
enlarged  conceptions  which  extended  commerce 
always  produces,   by   the  revi  val   of  learning, 
which  difpelled  the   darknefs  of  Gotbick  igno- 
yance,  and  by  the  great  traníaftions  pf  the  lall 
century,  when  the  true  theory  and  genuine  prin- 
cipies of  freedom  were  unfolded  ahd  illnñrated^ 
we  íhall  not  hefitate  to  pronounccy  that,  by  th^ 
fpirit  of  our  conftitution,  all  Englijhmen,  havlng 
property  of  any  kind  or  quantity,  are  entitled  to 
votes  in  chuíing  parliamentary  delegates.     The 
form  foon  received  a  cruel  blemiíh;  for^  in  thc 
etghtb  of  Henry  VI.  the  property  of  fuitors 
qualified  to  vote,  was  reftrained  to  *^  forty  íhil- 
^Mings  a  year  above  all   charges,"   that  is,  •  to 
tweiaty  pounds  at  Icaft  by  the  prefent  valué  of 
money,     I  agree  wlth  thofe,  who  confider  this 
a£t  as  bafely  ariftocratical,  as  a  wicked  invafiou 
of  clear  popular  rights,  and  therefore  in  a  high 
degree  unconftitutional :  it  is  alfo  a  difgraceful 
Gonfpífipn  of  legiflative  weaknefs ;  for  the  evil^ 
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pretended  to  be  remedied  by  it,  was,  that  thc 
county  eleftions  were  tumultuary.  What! 
could  not  thc  wifdom  of  the  legiflature  íuggeft 
a  modeof  préventing  tumult,  if  the  laws  already 
fubfiftíng  had  been  infufficient  for  that  püq)ofe, 
without  íhaking  tbc  obligatiori'  of  all  future  laws, 
by  narrowíng  the  circle  of  thofe,  who,  being 
afifeíled  hy  thetri,  oughf  by  natural  equity  to 
affift  ía  firáming  them  ?  .  Ridiculous  and  inde-_ 
fenfíble!     ' .  a  .. 

Inthe  /ícíé'^iíof  Chati  LES  II.  the  mightyfa- 
brick  of  the  feudal  fyftem  was  íhaken  from  its 
baiis;  butj  though  itSTamparts  w6re  overfet,  its 
connexions  and  covered  ways  deftroyed,  and  its 
very  foundátions  convulfed,  yet  the  ruins  of  it 
hávc  b^en'fotind  replete  with  mifchief,  and  the 
mifchief  operates,  even  while  í  fpeak. 
. .  At  the  Revolution,  indeed,  the  good  fpirit  of 
the  conftitutión  was  called  forth,  and  its  fadr 
principies  cicpanded :  it  is  only  íince  that  aufpi- 
cious  event,  that,  although  we  may  laugh,  when 
lawyers  cali  their  vaft  affemblage  of  fenfe  and 
fubtilty  the  perfeSíion  of  hummi  wifdom^  yet  we 
íhall  deride  no  man,  who  aííerts  the  conftitutión 
of  England  to  be  in  thepry  the  moft  perfe<3:  of 
human  fyftems— in  theory,  not  in  praótice ;  for, 
although  you  are  clearly  entitled  to  all  the  ad- 
vantages,  which  the  principies  of  the  conftitutión 
give  you,  whilc  you  claim  thofe  advantages  by 
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cool  and  decent  petition,  yet,  either  from  {ovtít 
unaccountabie  narrownefs  in  the  managers  of  the 
Revolution,  or  from  the  novelty  and  diflSculty 
of  their  íituation,  they  left  their  noble  work  fo 
unfiniíhed,  and  the  feudal  poifon  fo  little  exter- 
minated,  that,  to  ufe  the  words  of  your  favouritc 
poet,  **  they  fcotched  the  fnake,  not  killed  it ." 
Who  could  have  imagined,  that,  in  the  eighteenth 
of  George  II.  the  ñatüte  of  Henry  VI.  would 
have  been  adopted  and  almoft  tranfcribed?  Who 
could  have  dreamed,  that,  in  the  thirty^frjl  of  the 
fame  king,  the  laft  a£t  w^oüld  have  been  recited 

and  approved,  with  a  declaration  added,  that  no 

^  .  - 

tenant  by  copy  of  court  roll  íhould  vote  at  an 
^leftion  for  knights  of  the  íhire  under  penalty  of 
fifty  poünds  ?  It  was  the  accurfed  feudal  prin^ 
ciple;  which  fuggefted  thefe  laws,  when  the  faireft 
opportunity  prefented  itíelf  of  renováting  the 
conñitution.  Another  gale  has  now  fprung  up; 
find,  unlefs  you  catch  it  while  it  blows,  it  will  be 
gone  for  ever.  ~  •  . 

I  have  pro  ved,  unlefs  I  delude  myfelf,  ^'  that  the 
*'  fpiritof  our  conñitution  requires  arreprefentation 
*'  of  the  people  nearly  equal  and  nearly  univer- 
^*  fah"  Carry  this  propofition  home  with  you,  and 
keep^it  as  an  anfwer  to  thofe,  w^ho  exclaim  "  that 
*'  the  conñitution  ought  not  to  be  changed."  I  faid 
nearly  univerfal;  for  I  admit,  that  our  conñitu- 
tion, both  in  form  and  fpirit,  requires^Sw^  pro- 
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perty  in  cledlors,  either  real  or  perfohal,  in  pof- 
feífion  or  in  a£tion  ;  but  I  coníider  a  fatr  trade 
CT  profejjion  as  valuable  properiy^  and  an  Englijh- 
¡nariy  who  can  fupport  himfelf  by  honeft  induftry, 
though  in  a  low  ftation,  has  often  a  more  inde- 
pendent  mind  than  the  prodigal  owncr  of  a  large 
cncunlbered  eflate,  When  Prynne  fpeaks  of 
every  inhabitant  and  commoner^  to  whom  he  fiip- 
pofes  that  the  right  of  voting  originally  belonged, 
I  cannot  perfuade  myfelf,  thíít  he  meaned  to  in- 
elude  fuch  as,  having  nothing  at  all,  and  being 
unable  or  unwilling  to  gain  any  thing  by  art  ór 
laboiir,  wcre  fupported  by  alms.. 

If  modern  authorities  be  demanded  in  aid  dP 
my  opinions,  I  íhall  only  mention  the  great 
judge,  Sir  IVtlliam  Blackjtone^  and  J  mention  him 
the  mqre  willingly,  becaufehe  never  profefled  de- 
mocrática! fentiments,  and,  though  we  admire 
him  as  the  fyftcmatical  arranger  of  our  laws,  yet 
we  may  faiily  doubt  the  popularity  of  bis  poli- 
tical  notions :  neverthelefs,  he  openly  allows  in 
his  Commentary,  '•  that  the  fpirit  of  our  confti- 
*'  tution  is  in  favour  of  a  more  complete  repre- 
'*  fentation  of  the  people."  This  too  is  allowed 
by  the  very  man,  who,  in  another  tra<ft,  intimates 
an  opinión,  '^  that  the  valué  of  freeholds  them- 
"  felves  íhould  be  greatly  advanced  abo  ve  what 
«  is  now  required  by  law  to  give  the  proprietor 
'*  a  voice  in  county  eleftions."     I  told  you,  that 
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I 

till  reáfoning  from  the  ftatute  of  ílenry  VI* 
proved  too  much,  and,  confequently,  nothing; 
for,  who  now  would  bear  the  idea  of  difqualify- 
ing  thofe  eleélors  of  Surry  and  Middkfex^  whofe 
freeholds  wcre  not  of  the  annual  valué  of  twenty 
pounds  ? 

I  hear  a  murmur  among  you,  and  perceivc 
Other  marks  of  impatience.  Indulge  me  a  mo«^ 
iiient,  and  I  will  defcend ;  but  let  me  not  be  miC- 
apprehended.  I  do  not  propoíe  to  cpnclude 
with  a  ípeciíick  motion :  it  is  my  delibérate  opi- 
nión, confirmed  by  my  obfervatLons  on  the  event 
óf  your  aíTociations  to  reduce  the  influence  of 
the  Crowíij  that  your  pptitions  and  refólutions 
muft  be  very  general.  la  my  own  mind  I 
go  along  \yitb  you  to  the  fuU  Ipngth  of  your 
wiíhes^  If  the  prefent  fyftem  oí  |-eprpfentation 
be  juftly  comparad  to  ^  tree  rotten  at  the  heart, 
I  wiíh  to  fee  removed  every  pairticle  of  its  rotten-» 
nefs,  that  a  micro^opick  eyecould  difcern.  I 
deride  many  of  the  faíhionable  dodbrines :  that 
,  of  virtual  reprefentation  I  hold  to  be  aSiual  fol- 
ly ;  as  childiíb,  as  if  they  were  to  talk  of  negathe 
reprefentation,  >nd  to  contend,  that  it  invplved 
ajay  pojitrue  idea.  Subftitute  the  word  delegation 
or  deputatiofif  inftead  of  reprefentation,  and  you 
will  inftantly  fee  the  abfurdity  of  the  conceit, 
Poes  a  man,  who  is  virtually^  iiot  aSíually^  jf^ 

YOL,  VI.  h  L  ^ 
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/  préfented,  delégate  or  depute  any  perfon  td 
make  thofe  laws,  which  may  afifeít  his  pfoi 
pertjr,  his  freedom,  and  his  Fife  ?  None ;  for 
!ie  has  no  fiííFrager  How  then  is  he  repre- 
fented  according  to  the  principies  of  our  con- 
ftitution  ?  As  wdl  might  a  Román  tyrant  have 
trged,  that  all  hi^  vaítals  were  reprefénted  m 
his  perfon:  hé  wasí  augur  áñd  high  prieft;  the 
religious  ftate  was,  therefore,  Teprefetited  by 
him:  he  was  tribune  of  the  people;  the  po- 
pular part  of  the  nation  were,  therefore,  re^ 
prefeilted:  he  was  confuí,  diélator,  mafter  of 
the  horfe,  erery  thing  h€  pleafed;  the  civil 
añd  military  ftates  weré,  therefore,  concen- 
trated  in  him;  the  next  deduftiotí  would 
have  beén,  that  the  flaTes  of  his  cinpire 
were   free    nien^     There   is   no   end   of   ab- 

•  furdities  deducible  from  fo  idle  a  play  upon 
^ords. 

That  there  may  be  an  end  of  my  addrefs 
ifo  you,  whieh  has  been  too  long  for  the  place 
and  occafion,  but  too  íhort  for  the  fubjeéí, 
I  fefume  my  feat  with  a  fuU  convidiion,  that» 
if  uníted^  and  deperidént  on  Yourfefhrés  alone, 
you  muft  fuccee4;  íf  difunited,  or  too  con- 
fident  in  others,  you  muft  fail.  Be  per- 
füaded  alfo,  that  the  people  of  England  can 
only  exped    to  be    the  happieft    and    taoíl 
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glorious,  wlule  they  are  the  freeft^  and  can 
only  become  the  íreeft)  when  they  íhall  be 
the  moft  virtuooS)  ana  moft  enlightenedy  of 
nations^ 


/ 
t 


XX.» 
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'    ,        ^\      '  ■        -      -  .      .      •  / 

hondón^  May  14,  lySa* 

SIR, 

I  TAKE  thc  liberty  of  fubmittiog  to  your 
ferious  attention  the  Flan  of  National  Defence 
latcly  fuggefted  by  govemmenti  pompared  with 
a  different  plan  now  approyéd,  though  fubjeíl 
to  revifion,  by  a  Company  of  Loyal  Englijhmen^ 
of  which  I  have  the  honour  fo  be  One.  You 
will  inñantly  fee,  that  the  Jirjl  plan  was  nobly 
conceived  by  fome  great  mind,  and  intended  for 
the  nobleíl  purpofes;  but  that,  in  the  detail^ 
it  appears  to  be  innovating,  haríh,  unconftif- 
tutional,  and  big  with  alarming  confequences  ; 
too  expenfive  for  the  treafury,  who  have  no 
treafures  to  laviíh,  and  too  difirujlful  of  a  ge-i- 
nerou.s  and  fpirited  peopl^,  who  WQuld  vigoroujly 
fupport  2L  govemment  that  Jincerely  ,conJided  va 
them,  The  >.;í./ plan  you  will  find  (and  wc 
pledge  our  honour§  to  pro  ve)  alfeady  fanc-r 
tionedy  and  even  required^hj  Law,  agreeable  to 
the  Conftitution,  and  calculated  to  preferve  itj 
not  too  expenfive  to  real  patriots,  who  will 
hardly  be  niggards  at  fuch  a  moment  as  this } 
and  not  at  all  dangerous  to  fo  wife  and  juft  a 


517 

goVernment  as  the  prefent.  If  nothing  can  ndíe 
a  manly  ípirit,  and  excite  a  liberal  emulation,  in 
Englijh  gentlemen,  yeomen,  ánd  traders,  but 
the  a¿lual  defcent.  of  tbree  united  armies  on 

•  •  • 

out  doafls,  they  will  then  vaíniy  folicít  that  pró^ 
tedlion  for  their  lioufes  and  families,  which  they 
now  have  in  their  own  hands,  on  a  gloríous  in- 
▼itatíon  from  the  Firft  and  Beft  of  "Mágiftrates. 


í  amj  &c. 


A  VOLÜNTEER. 


P.  S^  Give  me  leave  to  obferve,  that  the 
Lords-Lieutenants»  as  íuch>  have  no « more  to 
do  with  this  great  bufíneís  than  the  bench  of 
Biíhops» 


'     i 
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i4th.  His  Majelly  íhall  then  havc  powcr  td 
order  the  faid  corps  to  march  to  any  part  of 
Greaf  Britain,  as  his  fervices  may  require. 

Ijth.  They  afe,  pñ  füch  occafions,  to  a¿fc 
cither  feparately,  or  iri  conjun£tion  with  his  Ma-* 
jefty's  regular  forces,  and  be  under  the  com* 
mand  óí  fuch^Jeneral  officers  as  his  Majcíty  íhall 
think  proper  to  appoint. 

i6th.  Both  oflScers  and  men  to  receive  fuH 
pay  as  hU  Majefty's  other  regiments  cf  foot  from 
the  day  of  their  mareh,  and  as  long  as  they  fliall 
continué  on  fervice  out  of  their  towns. 

1 7th,  They  are  to  be  fubjedl  tó  military  dif* 
cipline,  in  the  fame  manner  as  his  Majefty's  re- 
gular forces,  duf  ing  the  faid  time  of  their  being 
called  out,  and  receiving  government  pay. 

í  8th.  AIl  officers  who  íhould  be  difabled  in 
aftual  fef vice  to  be  entitled  to  half-pay,  and  all 
non-commiffioned  officers  and  prívate  men,  dif- 
abled, to  receive  the  benefit  of  Chelfea  Hofpital. 

igth.  The  widows  of  officers  killed  in  the 
fervice  to  have  a  penfion  for  life. 

aoth.  The  time  of  fervice  to  be  named. 
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9$  úxQ  Adjutant  or  Town-Major,  to  be  in  the 
Govemmeftt  pay. 

7th.  The  mea  to  cxercife  frequently,  ^ither 
iti  battalions,  or  by  cqmpanies,,  on  Sundays,  and 
on  Holidays,  aad  al£b  after  their  work  is  over  iqi 
the  evening^. 

8th.  Arms,  accoutrements,  and  ammunition^ 
to  be  furniíhed  at  the  expence  of  Government,  íf 
required. 

^th.  Proper  magazines,  or  ftorehoufes,  tto  be 
chofen  or  ereéled  in  each  town^  ^  kceping  the 
faid  arms,  &c. 

I  oth.  The  íLrms  íin^  accoutrements  to  be  deli- 
yered  out  at  times  of  exercife  only,  and  to  be 
retumed  into  the  ftor^oufes  as  foon  as  the  ex« 
crcife  is  fíniihed.  . 

I  ith,  The  Adjutant  or  Town-Major  to  be 
always  prefent  at  exercife,  and  to  fee  that  the 
men  afterwards  march  regularly,  and  Jodge  their 
arms  ia  the  ftorchoufes. 

i2th.  PrOper  penaltics  tobe  infliíled  on  fuch 
as  abfeat  themfelves  from  exerciíes,  as  alfo  for 
difobedience  of  orders,infolence  to  their  ofiicers^ 
and  other  diforderly  behavloun 

ijth.  The  above  Corpsnot  to  be  obliged,  on 
any  account,  or  by  any  authority  whatever,  to 
move  from  their  refpedive  towns,  exccpt  in 
times  of  adual  invaíion  or  rebellion. 
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6th.  The  íaid  DnU-Serjeants  and  G>rpofaIs 
Jram  tbe  army  to  continué  in  the  pay  of  gOTcni* 
ment;  but  the  Adjotants  and  Town-Majors  to 
be  paidí  if  they  defire  pay^  out  cf  a  funi  vohiOc- 
tarilj  raifed  for  that  purpofe  in  the  íeveral  coun- 
fies  and  towns. 

Tth.  Agrecd. 

8th.  Arms,  Accoutrements,  and  Ammunitíon, 
to  be  íiimiihed  at  the  expeníe  of  the  eounties  and 
tüums^  if  rtquired\  or  of  the  q^cfrs^  if  thcy  are 
gcneroufly .  difpofed  t 

9th.  The  faid  arms,  &c.  to  be  kept  by  each 
pian,  in  bis  own  bou/e,  for  his  lega/  prote¿lion» 

joth.  Rejeíled» 

j  ith.  Tbe  officers  to  take  care»  after  exerdíe^ 
that  the  men  march  r^Iaxlyj  aad  irtum  homc 
Ifvith  theix  arms.  . 

I2th.  Agreed»  with  tbis  additiofh-^h  {^  of 
Imids^  or  Articles^  to  be  drawn  up  by  the  Offi- 
xers>  9íXiáJt4bfcribedox  openly  confented  to  by  the 
jmen,  ^ft€r  ^  diflinB  reading  and  explanation  of 
fach  aríicle.  ^*  Confenfus  fiícit  Legem." 

I3th.  Agreed,  the  words  eounties  or  being  in« 
ferted  after  the  word  refpeSive^ 

I4th.  Tht  higb  Jherif  oí  each  cwnty,  and 

cbief  magifirate  of  each  town^  íhall  then  (on 

-due  notice    to   govemment)   have    power   ta 

prder  the  faid  corps  to  march  to  any  part  <^ 
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f^reat  ^rttaín,  a$  the  pubUck  femce  mayie^ 
quiré. 

ijth,  Agreed,  in  cafe  oí  aSIual  invajiony  but 
in  riots  the  magijirates  to  cali  out  their  refpec- 
tive  corps:  and,  as  to  rehéHion^  or  civil  war, 
(which  GoD  avert !)  no  ípeciñck  provifions  can 
be  made  for  fo  dreadful  and  improbable  an 
cvent. 

i6th.  The  counties  arld  towns  to  pay  the 
xnen  wbo .  require  it  j  but  fuch,  as  cnrol  them^ 
felves  'witbout  pay,  to  wear  fome  mark  of  diC» 
tin£tion,  íind  the  oflBcers  to  fcrve  at  their  own 
cxpenfe. 

lyth.  Agfeed,  In  cafe  of  aSlual  invafion  only; 
but  the  words,  and  recfhing  gcrpernment pay^  to  be 
omitted. 

i8th.  Officcrs  difabled  in  aítual  férvice  to  be 
rcwarded  by  a  naso  order  (as  a  ftar  and  ribband, 
orange  coloured  ov  mintá) y  or  by  an  eulogium  pro-^ 
chimed  and  recorded  by  the  Jheriffs  of  their  fe- 
veral  counties^  or  the  chief  magijtrates  of  their 
corporate  towns  i  and  the  men  to  receive  a  com- 
fortable  fubfiftence  at  their  own  homes,.  with 
a  fixed  annuity  for  Ufe  out  of  the  voluntary 

fund* 

ipth.  ^V\\^widows  zxí^  childreno{0^ctx%2Xí^ 
Men  killed  in  the  fervice  againjl  invaders  to  ha  ve 
ajfo  penfionsfor  Jife^ 


/ 


lótll»  The  cofbpame$  called  eut  as  aEiove 
td  Be  diícksirged  i/i/a  faSoy  jí$  ibón  as  the 
htkidéfs  tít  repelkdy  6r  the  particular  Jcroke 
ttftlim4tt^d* 

A  CampaHjf  oflMtAT.  finoLisd 
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A   DIALOGUE 


BETWEEM 


4  GJSNTLEM4y  Aífp  4  FdHMMR. 


ADVERTISEMENT. 

A  SHORT  defence  hath  bcen  thought  ne- 
ceíTary,  againft  a  violent  and  groundlefs  attacL 
upon  the  Flintshire  Committei,  for  having 
teñifíed  their  approbation  of  the  following  Dia- 
logue, which  hath  becn  publickly  branded  with 
the  moíl  iñjurious  epithets;  and  it  is  conceived^ 
that  the  furc  way,  to  vindícate  this  little  Traét 
from  fo  unjuft  a  charader,  will  be  as  publickly 
to  produce  it.-^— — The  friends  of  the  Revo- 
lution  will  inftantly  fee,  that  it  contdins  no  prin- 
cipie, which  has  not  the  fupport  of  the  higheft 
authority,  as  wcU  as  the  cleaíreft  reafon. 

If  the  dodlrincs  which  it  flightly  touches,  ín 
a  manner  fuited  to  the  nature  of  the  Dialogue^ 
be  **  feditious,  trcafonable,  and  diabolical,"  Lord 
Somers  was  an  incehdiary,  Locke  a,  traitor,  and 
the  Com;e?2tion  -  par  ¡iamení  a,  p^ücidadmoniumihut, 
if  thofe  ñames  are  the  glory  and  boalt-  of  Eng-' 
land,  and  if  that  convention  fecured  our  liberty 
and  happinefs,  then  the  doétrines  in  queftion  are 
not  onljjujl  and  rational  but  conftitutional  and 
faluiary\  and  the  reproachful  epithets  beloii^g 
whoUy  to  the  fyftem  of  thofe,,  who  fo  grofsljp 
mifapplied  them. 


tHE 
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í*.  \V  HY  íbould  humble  men,  likc  me,  íigu 
or  fet  marks  to  pctitions  of  this  naturc  ?     It  is 
bctter  for  us  Farmers  to  mind  our  huíbandry,' 
and  leave  what  we  cannot  comprehcnd  to  the 
King  and  Parliament. 

G.  You  can  comprehcnd  more  than  you  ima- 
gine; and,  as  ?,freemember  ofafreejiafe^  haré 
higher  things  to  mind  th^n  you  may  conceive» 

F.  Ifhyfree  you  mean  out  ofprj/on,  I  hope 
to  continué  fo,  as  long  as  I  can  pay  my  rent  to 
the  'lquire'sbailiíF;tbut  what  is  meant  by  ajrec 

Jtaíe? 

G.  Tell  me  firft  what  is  meant  by  a  club  in 
the  village,  of  which  1  know  you  to  bq  a 
mcmber. 

-F.  It  is  an  affembly  of  men,  wbo  meet  after 
work  every  Saturday  to  be  mcrry  and  happy  for 
a  few  hours  in  the  week. 

G.  Have  you  no  oíherobjeétbutmirth? 

F.  Yes;  we  have  a  box,  into  which  we  con- 
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tributé  cqually  from   our  monthly  or  wcekly 
íavings,-  and  out  of  which  ariy  mcmbers  0f  thc 

ub  are  to  be  relie  ved  ih  íicknefs  or  povefty ;  for 
the  pariíh  ofEcers  are  fo  cruel  and  infolent,  that 
it  were  better  to  ílarve  than  apply  to  them  for 
reliefi 

O.  Did  they,  or  the  'fquire,  pr  the  parfon, 

6r  alí  together,  compcl  you  to  form  this  fo- 

ciefy  t 

dP.    Oh!  no— we  could  not  be  conipelled; 

tve  formed  it  by  our  owh  choice, 

G.  You  did  right But  have  you  not  íome 

head  or  preíident  of  your  club  ? 

F.  The  mafter  for  cach  night  is  chofen  by 
all  the  company  prefent  the  week  before. 

G.  Does  he  make  laws  to  bind  you  in  cafe  of 
ill  femper  or  miíbehaviour? 

P.  He  make  laws!  He  bind  us !  No;  we 
íiavé.  all  agreed  to  ai  íet  of  equal  rules,  which 
are  íigned  by  every  new  conler,  and  were  writ- 
ten  in  a  ftrange  hand  by  young  Spelmarí^  the 
laWyer's  clerk,  whofe  únele  is  a  naemben 

(?.  What  íhould  you  do,  if  any  ope  meaiber 
\yere  f o  infift  oií  becorfilng  perpetual  mafter,  and 
pn  altering  ydur  rules  at  his  árbitrary  will  and 
pleafure  ? 

F.  We  íhould  expel  him-  . 

G.  What,  if  hé  were  to  bring  a  ferjeant*s 
guard)  wheq  the  militia  ^re  quartered  in  your 
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neighbourhood,  and  iníiíl  upon  your  obeying 
him? 

F.  We  íhouící  refift,  if  we  could j  if  not,  thé 
fociety  would  be  broken  up. 

Gé  Suppofe  thatjwith  his  ferjeant's  guard,  hé 
were  to  take  the  money  out  of  the  box  or  out  of 

yourpockets? 

Fé  Would  not  tháf  be  a  robbery  ? 

O-  I  am  feekiñg  information  from  you.  How 
íhould  you  aét  ón  fuch  an  occafíon  ? 

F.  We  íhould  fubmit,  ^erhaps,  at  that  time  5 
but  íhould  afterwards  try  to  apprehend  the 
robbers. 

Gé  What,  if  you  could  not  apprehend  them? 

F.  We  might  kill  them,  I  íhould  think  j 
and,  if  the  King  would  not  pardon  us,  God 
would. 

G.  How  could  you  either  appíehend  them, 
or,  if  they  refiíled,  kill  them,  without  a  fuflSicient 
forcé  in  your  own  hands  ? 

F*  Oh !  we  are  all  good  players  at  finglc  ílick, 
and  each  of  us  has  a  ílout  cudgel  or  (jüarter-ftaíF 
in  the  comer  of  his  room^ 

G.  Suppofe  that  a  fcw  of  the  club  were  tb 
domineer  o  ver  the  xt%  and  infííl  upon  making 
laws  for  them 

F.  We  muft  take  the  fame  courfe;  except 
that  it  would  be  eaíier  to  reíírain  one  man,  than 

VOL.  VI,  M  M 


I  ., 


550  THE  PRINCIPLES 

a  number ;  but  we  íhould  be  the  majority  with 
juftice  on  our  fide, 

G.  A  word  or  two  on  another  hcad.  Some 
of  yoq,  I  prefume,  are  no  great  accountants. 

F.  Few  of  US  underftand  accounts;  but  we 
truft  oíd  Lilly  the  fchoolmafter,  whom  we  be- 
Heve  to  be  an  honeft  man ;  and  he  keeps  the 
key  of  our  box. 

G.  If  your  money  íhould  in  time  amount  to 
a  large  fum,  it  might  not  perhaps  be  fafc,  to 
keep  it  at  his  houfe  or  in  any  prívate  houíe. 

F.  Where  elfe  íhould  we  keép  it? 

G.  You  might  chufe  to  put  it  into  the  funds, 
or  to  lénd  it  the  'fquiref  who  has  loíl  fo 
much  lately  at  Ñewmarket,  taking  his  bond  or 
fome  óf  his  fíelds  as  your  fecurity  for  payment 
with  intereft. 

F.  We  muíl  in  that  cafe  confide  in  young 
Spelmariy  who  will  fooií  fet  up  for  himfelf,  and, 
if  a  lawyef  can  be  honeít,  will  be  an  honeí): 
lawyer. 

G.  What  power  do  you  give  to  Lilly  y  or 
íhould  you  give  to  Spelman  in  the  cafe  fup- 
pofed? 

F.  No  powér.  We  íhould  give  them  botli 
a  due  allowance  for  their  trouble,  and  íhould 
expe¿t  á  faithful  account  of  all  they  had  done 
for  U8. 
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G.  Honeft  men  may  change  thw  naturc. 
What,  if  both  or  either  of  them  were  to  decciv^ 
you. 

F.  We  íhould  remove  them,  put  our  truft  m 
better  men,  and  try  to  repair  oür  lofs. 

G.  Did  it  never  oecur  to  you,  that  every'ftate 
or  nation  wás  oaly  a  great  chi6  ? 

F.  Nothingnever.occurred  to  jne  oü  thefub- 
jedt ;  for  I  nevet  thíJught  ábout  it.^ 

G.  Thoughvyóü  néyer  thooght  before  on  thc 
fubjeíl,  yet  you  may  be  able  to  tdl  nae,  why 
you  fuppofe  men  to  have  aíTembled,  and  to  llave 
formed  nations^  communities,  QtfiaUs^  which  all 
mean  the  fame  thing, 

F.  In  order»  L íhould  imagine,  tobe  as  happy 
as  they  can,  while  they  Uve. 

G.  By  happy  do  you  mean  merry  only? 

F.  To  be  as  merry  as  they  can  without  hurt- 
ing  the^ifelves  or  their  Adghbours,  but  chiefiy 
tp  fecure  themfelves  from  danger,  and  to  relieve 
their  wants^ 

G.  Do  you  believe,  that  any  King  or  Emperor 
compelled  them  fo  to  aíTociate? 

F.  How  could  one  man  compel  a  multitude? 
A  King  or  an  Emperor,  I  prefume,  is  not  bora 
ivith  a  hundred  hands. 

'    G.  Whep  a  prince  of  the  blood  Ihall  in  any  coun- 
try  be  fo  diftinguiíhed  by  nature,  I  íhall  thefti  aod 

M  M  2 
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then  only,  conccívc  hira  to  be  a  grcater  man  than 
you.  But  might  not  an  afmy,  wíth  a  King  oí 
General  at  their  head^  have  compelled  them  to 
aiTemble  ? 

F.  Yes ;  but  thc  army  muft  have  been  formed 
by  their  own  choice.  One  man  or  a  few  can 
nevcr  govern  many  without  their  confent. 

G.  Súppofe,  however,  that  a  multítude  of 
men,  aíTembled  in  a  town  or  city,  were  to  chufe 
a  King  or  Govemor,  might  they  not  give  him 
high  power  and  authority? 

F.  To  be  fure;  but  they  would  ñever  be  ib 
mad,  I  hope,  as  to  give  him  a  .power  of  makiiig 
their  laws. 

G.  Who  elfe  íhould  make  them  ? 

F.  The  who  le  nation  or  people. 

G.  What,  if  they  difagreed  ? 

F.  The  opinión  of  the  greater  number^  as  id 
our  viltage-elubs,  muft  be  taken  and  prevaiK 

G.  What  cóuld  be  done»  if  the  fociety  were 
fo  large^  that  all  coüid  not  meet  in  the  fame 
place  ? 

F.  A  greater  nunibéf  muft  chufe  a  lefa. 

G.  Who  íhould  be  the  chufers  J 

F*  All,  who  are  not  upon  tbe  parijb*  In  our 
club,  if  a  man  aíks  relief  of  the  overfeer,  he  ceafes 
to  be  one  of  us,  becaufé  he  muft  depend  on  the 
overíeer. 
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ú.  Could  not  a  few  men,  one  in  feven  for 
iñílance,  chufe  the  aíTembly  of  law^makers  as 
well  as  a  larger  number  ? 

F.  As  conveniently,  perhaps;  but  I  ,would 
not  fuíFer  any  man  to  chufe  another,  who  was 
to  make  laws,  by  which  mymoney  or  my  Ufe 
might  be  taken  from  me. 

G.  Have  you  z.ff^eebold  in  any  county  of  forty 
íhillings  a  year? 

F.  I  have  nothing  in  the  world  but  my  cattie, 
implements  of  hufbandry,  and  houfehold  goods, 
together  with  my  farm,  for  which  I  pay  a  fixed 
jent  to  the  'fquire.  • , 

G.  Have  you  a  vote  in  any  city  or  borough? 

F.  I  have  no  vote  at  all ;  but  am  able  by  my 
hóneft  febour  to  fupport  my  wife  and  four  chil- 
dren;  and^  whUft  I  a¿t  hpneftlyi  I  mjay  dgfy  the 
laws. 

G.  Can  you  be  ignorante  that  the  Parliámeijtf 
to  which  members  are  fent  by  this  county,  and 
by  the  pext  market-town»,  have  power  to  make 
new  laws,  by  which  ypu  and  your  family  may 
be  ftripped  of  your  goods,  throwa  into  prifon^ 
and  even  deprived  of  lite? 

Ff  A  dreadful  power !  I  never  made  inqui- 
ries,  baving  buíincfs  of  my  own,  concerning  the 
bufínefs  of  Parliament,  but  imagined,  that  the 
l^ws  bad  bee»  fixed  fpí  piany  hundred  years, 
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G,  The  common  law«,  ta  which  yon  refer, 
are  equal,  juft^  and  Eamane  y  but  the  King  and 
Parliament  may  alter  thém,  whcn  they  pleafe. 

F.  Thé  King  ought«  therefore,  to  be  a  good 
man^  and  the  Parliament  to  conlift  of  i»en  equally 
good« 

G.  The  King  alone  can  do  nobarm;  but  who 
muft  judge  the  goodnefs  of  Parliament-men  ? 

F.  AU  thofe  whofe  property,  freedom,  and 
Uves  may  bé  aíFeéled  by  their  laws. 

G.  Yet  íix  men  in  feven,  who  inhabít  this 
kingdom,  haré,  like  you,  no  votes ;  and  the  pe- 
tition^  which  I  defired  you  to  fign,  has  nothing 
fbr  its  objeft,  but  the  reftoration  of  you  all  to 
the  rightof  chufiíigthoíe  law-makers,  by  whom 
your  mofiey  or  your  lives  may  be  taken  from 
you.     Attend,  whiíe  I  read  it  diftindily. 

F,  Givc  me  your  pen— I  never  wrote  my 
natoe,  ill  as  it  may  be  written,  with  greater  ea« 
gemefs» 

G,  I  applaud  yóu,  and  truft,  that  your  ex-r 
aihple  will  be  foUówed  by>inillions.  Another 
word  biefore  v^e  part.  Recolle£t  your  opinión 
about  your  club  in  the  village,  and  tell  me  what 
ought  tó  be  the  coñfequence,  if  the  King  alone 
were  to  infift  on  makihg  laws,  or  on  altering 
them  at  his  will  and  pleafure. 

F.  Hp  too  muft  be  expeljed, 
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G.  Oh !  but  think  of  his  ftandiilg  army  and 
cf  the  niilitia,  which  nbw  are  his .  in  fubftance» 
though  cmrs  in  form. 

F.  If  he  were  tá  emplóy  that  forcé  againft  the 
nation,  they  would  and  ought  to  reflft  him,  or 
the  ñate  woüld  ceafe  to  be  a  ítáte. 

G.  Whát,  if  the  great  accountantfi  and  great 
lawyers,  the  Lillys  and  Spelmans^  of  thé  nation 
were  to  abufe  their  truft,  and  cruelly  injure,  in- 
ftead  of  fíuthfully  ferving,  the  publick  ? 

F,,We  muft  requeft  the  King  to  remove 
them,  and  ínake  trial  of  others,  but  none  íhould 
impEdtly  be  trufted. 

G.  Butwhat,  if  afbw  greW  lórds  or  Wealthy 
mea  were  to.fceep  the  king  bimfelf  in.fubjeólion, 
yet  exert  his  forcé,  laviíh  his  treafure,^  and  mif- 
ufe  his  ñame,  fo  as  to  doin|neer  qver  the  people, 
and  manage  the  Parliament* 

.JP.  We  muft  fight  for  the  King  ahd  ourfelves. 

G.  You  talk  of  fightiíig,  as  if  yOu  were  fpeak- 
ing  of  fome  ruftick  engageiñent  at  a  wake;  but 
yQur.quarter-ftáffs  would  avail  you  little  againft 
bayonéts.  .    , 

F.  We  might  eaíily  provide  óurfelyes  with 
better  arms.  ,  .   . 

G.  Not  fo  eafily;  when  the  moment  of  re- 
fiftance  carne,  you  would  be  deprived  of  all 
arms  j  and  thofe  who  íhould  furniíh  you  with 
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them,  or  exhort  you  to  take  them  up,  would  be 
called  traitors,  and  probably  put  to  deadi, 

F.  We  ought  alway$»  therefore,  to  be  ready; 
and  keep  each  of  us  a  ibrong  firdock  in  the  cor-> 
ner  of  his  bed-room. 

G.  That  would  be  legal  as  well  as  rational. 
Are  you,  my  honeft  friend,  próvided  with  a 
muíket  ? 

F.  I  will  contñbute  no  more  to  the  club,  and 
purchafe  a  ñrelock  with  my  lavings. 

G.  It  Í8  not  ncceflary— •!  have  two,  and 
will  make  you  a  prefent  of  one  with  complete 

accoutrements. 

F.  I  acoept  it  thaiikfully,  and  will  converfé 
with  you  at  your  leifure  on  pther  fubje£ts  of 
this  kind. 

G.  In  the  mean  while,  fpend  an  hour  every 
morning  in  the  next  fortnight  in  learning  to 
prime  and  load  expeditiouíly,  and  to  fire  and 
charge  with  b^yonet  ñrmly  and  regularly.  I 
fay  every  morning ;  becaufe^  if  you  cxercife  too 
late  in  tbe  evening,  you  may  faU  into  fome  of  the 
legal  fnares,  which  have  been  ipread  for  you 
by  thofe  gentlemen,  whp  would  rather  fecure 
game  for  thcir  tabje,  than  ^liberty  for  the  na-^ 
tipn. 

F.  Some  of  my  neighbours,  who  have  íerved 
in  thf  militia,  wiU  re^dil^  teach  me ;  and,  per^ 
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haps,  the  whole  village  may  be  perfuaded  to  pro- 
cure arms,  and  learn  their  exercife. 

G.  It  cannot  be  expeded,  that  the  villagers 
íhould  purchafe  arms,  but  they  might  eafily  be 
fupplied,  if  the  gentry  of  the  nation  would  Iparc 
a  IktlQ  from  their  vices  and  luxury. 

JP,  May  they  turn  to  fome  fenfe  of  honour 
and  virtue ! 

G.  Farewell,  at  prefent;  and  remember, 
**  that  a  free  ftate  is  only  a  more  numeroús  and 
**  more  powerful  club,  and  that  he  otíly  is  a  free 
^*  man,  who  is  member  of  fuch  a  ftate." 

F. '  Good  moming.  Sir !  You  have  made  me 
wifcr  and  better  than  I  was  yefterday;  and  yet, 
methinks,  I  hád  fome  ktiowledge  in  my  own 
mind  of  this  great  fubjed,  and  have  been  a  poli^ 
^Q^xi  all  my  Ufe  without  perceiying  it. 


/ 
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THE  CHARAPTER 


OP 


JOHN  LORD  ASHBURTOX. 


Jl  HE  publick  are  iiere  prefentéd  not  with  a  fine 
pialare,  but  a  faithful  portrait»  with  the  charac-* 
ter  of  a  memorable  and  iUuíbious  man,  not  in 
the  ftyle  of  panegyrick  on  a  monument,  but  in 
the  language  of  fober  truth,  which  friendfliip 
kSelf  could  not  induce  the  writer  to  \iolate. 

John  Dunning  (a  ñame  to  which  no  tide 
could  add  luílre)  poíTeíTed  profelfional  talents 
which  may  truly  be  called  inimitable ;  for,  be-^ 
fidcs  their  fuperlative  excellence,  they  were  pe- 
culíarly  bis  own;  and  as  it  would  fcarcely  be 
poilible  to  copy  them,  fo  it  is  hardly  probable  that 
nature  qr  education  will  givc  them  to  another. 
His  language  was  always  puré,  always  elegantj 
and  the  beft  words  dropped  eaíily  from  his  lips 
into  the  beft  places  with,  a  fluency  at  all  times 
aftoniíhing,  and,  when  he  had  perfeót  health, 
really  melodious:  his  ftyle  of  ípeaking  confífted 
of  all  the  turns,  oppofitions,  and  figures,  which 
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the  oíd  Rhetoricians  taught,  and  which  Cicero 
frequently  praftifed,  but  which  the  auftere  and 
folemn  fpirit  of  Demojihenes  refufed  to  adopt 
from  his  firft  maftef,  and  feldom  admitted  into 
his  orations,  political  or  forenfick. 

Many  at  the  bar  and  on  the  bench  thought 
this  a  vitiated  ftyle;  but,  though  diíTatisfied  as 
criticks,  yet,  tó  the  confufion  of  all  criticifm, 
they  were  tranfported  as  hearers.  That  faculty^ 
however,  in  which  no  mortal  ever  furpafled  him, 
and  which  all  found  irrefiftible,  was  his  wit. 
This  relieved  the  weary,  calmed  the  refentful, 
and  animated  the  drowfy ;  this  drew  fmiies  even 
from  fuch  as  were  the  objedls  of  it;  fcattered 
flowers  over  a  defert;  and,  like  fun-beams 
fparkling  on  a  laké,  gave  fpirit  and  vivacity  to 
the  dulleft  and  leaft  interefting  caufe.  Not  that 
his  accomplilhments,  as  an  adyocate,  confifted 
principally  in  volubility  of  fpeech  or  livelineis 
of  raillery.  He  was  endued  with  an  intelleftp 
fedate,  yet  penetrating;  clear,  yet  profound; 
fubtle,  yet  ftrong.  His  knowledge  too  was  equal 
to  his  imagination,  and  his  memory  to  his  know- 
ledge. He  was  no  lefs  deeply  learned  in  thefub- 
lime  principies  of  jurifprudence  and  the  particu- 
lar laws  of  his  country/than  accurately  íkilled  in 
the  minute,  but  ufeful,  pra£tice  of  all  our  differ- 
ent  courts.  ín  the  nice  conduCt  of  a  complicated 
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caufe,  no  particle  of  evidence  could  efcape 
hÍ8  vigilant  atténtion,  no  ihade  of  argu- 
ment  could  elude  bis  comprehen&ve  reafon, 
Perhaps  the  vivacity  of  bis  imagination  foine* 
times  prompted  him  to  fport  wbere  it  would 
havc  been  wifer  to  argüe;  and,  perbaps,  tbe 
exaanefs  ofbis  memory  fometimes  induced  hIm 
to  aqfwer  fucb  remarks  as  hardly  deferved  no- 
tice,  and  to  enlarge  on  fmall  circumílances  wbich 
added  little  to  tbe  weight  of  bis  argument:  but 
tboíe  only  wbo  bave  experienccd  can,  in  any 
degree,  conccive  tbe  düEculty  of  exerting  all 
tbe  mental  faculties  in  one  inftant,  wben  tbe 
leaft  dcliberation  migbt  lofe  tbe  tide  of  a¿lion  ir* 
recoverably,  Tbe  people  feldom  err  in  appre- 
ciating  tbe  cbaradler  of  fpeakers ;  and  tbofe  cli- 
ents  wbo  were  too  late  to  engage  Dünning  on 
tbeir  fide,  never  tbought  tbemfelves  fecure  of 
fuccefs,  wbile  tbofe  againft  wbom  be  was  en-» 
gaged  wcre  always  apprebenfive  of  a  defeat. 

As  a  lawyer,  be  knew  tbat  Brit^iu  coyld  only 
be  bappily  governed  on  tbe  principies  of  ber 
conftitution,  or  publick  law;  tbat  tbe  regal 
power  was  limited,  and  popular  rigbtsafcertained 
by  it ;  but  tbat  tbe  ariftocracy  bad  no  odier  power 
tban  tbat  wbicb  too  naturally  refults  irom  proper* 
ty,  and  wbicb  laws  ougbt  ratber  to  weaken  tbaq 
fortify :  he  was,  tberefore,  an  ecjual  fupporter  of 
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juft  prerogative,  and  of  national  fréedom,  weigh* 
iñg  both  iii  the  noble  balance  of  our  recorded 
conftitütioñ*  An  able  and  afpiring  ftatefman, 
who  profeíTed  the  fame  principies,  had  the  wif* 
dom  to  folicit,  and  the  merit  to  obtain,  the  friend- 
íhip  of  this  great  man ;  and  a  conneílion,  planted 
originally  on  the  firm  ground  of  fimilarity  in 
political  fentiments,  ripened  into  perfonal  afFec- 
tion  which  nothing  but  death  could  have  dif- 
folved  or  impaired.  Whether  in  his  minifterial 
ftation  he  might  not  fuffer  a  few  prejudices  in- 
fenfibly  to  creep  on  his  mind,  as  the  beft  men 
have  fufFered  becaufe  they  were  men,  may  admit 
of  á  doubt;  but,ifeven  prejudiced,  he  wasnever 
imc;andid,  and  though  pertinacious  in  all  his 
opinions,  he  had  great  indulgence  fot  fuch  as 
diíFered  from  him. 

His  fenfe  of  honour  was  lofty  and  heroick; 
his  integrity  ftem  andin^exible;  and  though  he 
had  a  ftrong  inclination  to  fplendour  of  Ufe,  with 
a  tafte  for  all  the  elegancies  of  fociety,  yet  no 
love  of  dignity,  of  wealth,  or  of  pleafure,  could 
have  tempted  him  to  deviate,  in  a  fmgle  inftance, 
from  the  ftraight  line  of  truth  and  honefty.  He 
carried  his  democratical  principies  even  into  fau- 
cial Ufe,  where  he  claimed  no  more  of  the  con- 
verfation  than  his  juft  ihare,  and  was  always 
candidly  attentive,  when  it  was  his  turn  to  be  a 
hearer.     His  cnmities  were  ftrong,  yet  placable ; 
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but  hÍ8  friendíhips  were  eternal;  and  If  his  afiec^ 
tions  ever  fubdued  his  judgraent,  it  muft  have 
been  in  cafes,  where  the  fame  or  intereft  of  a 
fríend  were  nearly  concerned.  The  veneration 
with  which  he  conílantly  treated  his  tather, 
vrhom  his  fortunes  and  reputation  had  made  the 
happieft  of  mortals,  could  be  eqiialled  only  by 
the  amiable  tendernefs  which  he  íhewed  as  a 
parent.  He  ufed  to  fpeak  with  wonder  and  ab- 
horrvnce  of  Swift,  who  was  not  aíhamed  to  leave 
a  written  declaration,  "  that  he  conid  never  be 
fond  of  childreft;"  and  with  applaufe  of  the 
caliph)  who,  on  the  eve  of  a  decifive  batde, 
which  was  won  by  his  valour  and  wifdom, 
amuíed  himfelf  in  his  tent  with  feeing  his  chil- 
dren  ride  on  his  ícymitar,  and  play  with  his 
turban,  and  difoiifTed  a  general,  as  luilikdy  to 
treat  the  army  with  ienity^  who  durft  reprovc 

him  for  fo  natural  and  innocent  a  recreation. 

* 

For  fome  raonths  before  his  death,  the  nurfery 
had  been  his  chief  delight,  and  gave  him  more 
pleafure  than  the  cabinet  could  have  aíForded: 
but  this  parental  affeflion,  which  had  been  a 
fource  of  fo  rvt^toh  felicity,  was  probably  a  caufe 
of  his  fatal  illnefs.  He  had  loft  one  fon,  and 
expc6led  to  lofe  the  other,  when  the  author  of 
this  painfuí  tribute  to  his  memory  parted  froiri 
Jbim  with  tears  in  his  eyes,  lit^tle  hoping  to  fee 
him  again  in  aperiíhable  líate.— -As  he  perceives. 
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wlthout  aíFe£tation,  that  his  tears  npw  fteal  from 
him,  and  begia  to  moiften  the  paper  on  which 
he  writes,  he  reluftantly  leaves  a  fubje£t,  which 
he  coúid  not  foon  have  exhauíled;  and  when  he 
alfo  íhall  reíign  his  iife  to  the  great  Giver  of  it, 
he  deíires  no  other  decoration  of  this  humble 
grave-ftone  than  this  honourable  truth : 

With  none  to  flatter,  none  to  recommend, 
DUNNING  approvM  and  mark'd  him  as  afriend. 


END   OF    THE   STXTH  VOLÜME. 


T.  Da VI SON,  Printer^  Whitcfriars. 
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